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(i) 
STATEMENT OF QUESTIONS PRESENTED 


The following questions are applicable to the cases indicated 


| 


before each question: 


WONG KAY SUEY - No. 14,699 
WONG POO SING - No. 14,700 | 
. EMILY WONG - No. 14,701 | 


| 


| 
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1. Ina declaratory judgment action to determine American 
citizenship where the Government denies a person's claimed identity as 
the son of an American citizen, whose citizenship is conceded, the 
question is whether the Government must prove its asserted denial by 
a mere preponderance of the evidence as it might in an ordinary tort 
case or whether, upon the establishment by the claimant of a prima 
facie case, the Government has the burden of going forward with the 
evidence and proving its denial by "clear, unequivocal and convincing" 
evidence of a quality and quantum which would sustain a judgment of 
expatriation or denaturalization. | 


| 


WONG KAY SUEY | 


1. The question is whether the District Court should have ad- 
mitted into evidence two alleged blood tests showing two inconsistent 
results where no prior foundation was laid and where no evidence was 
presented which established even to a reasonable certainty that the 
blood of the deceased putative father of appellant was actually tested, 
or that the results of said alleged tests on plaintiff's putative father 
were based upon his blood and not that of another person, and where 
said alleged tests were done by only a high school graduate who then 
worked in a blood bank and who was not a qualified pathologist or pos- 
sessed of training equivalent to an M.D. degree in genetics, and where 
the tests were not done in accordance with all the customary controls 


deemed necessary by the medical profession to eliminate error? 


| 


2. Even if the evidence of the blood tests allegedly done on the 
deceased father of plaintiff was admissible, the question is whether the 





| 
| 





(ii) 
District Court committed reversible error in giving it conclusive weight 
where the tests were only done in duplicate with inconsistent results in 
each test in one of the three major blood groupings, and where the 
alleged tests were only "single typing" tests without the requisite "back 
typing" and other controls, and where the alleged exclusion of paternity 
in this case was predicated upon a seldom used rule of inheritance the 
validity of which has been questioned by experts because of known cases 
where an "AB" blood group parent has had an "O" blood group child? 


WONG POO SING 


1. Where there was admittedly no medical or other evidence 
contrary to plaintiff's evidence establishing his identity as the son of 
Wong Yem, an American citizen, is plaintiff's testimony, standing alone, 
that he was a blood brother of Wong Kay Suey, with whom he had lived 
his entire lifetime and recognized as his brother, sufficient to defeat 
his claim to American citizenship when Wong Kay Suey, in another in- 
dependent proceeding, was later found not to be the son of Wong Yem, 
plaintiff's father, solely on the basis of highly questionable blood test 
“evidence ?” 


EMILY WONG 


1. Appellant's father, Wong Hung Hai, is the son of Wong Yem 


and his citizenship which is derived from the American citizenship of 
Wong Yem is conceded. The question is whether the credibility of Wong 
Hung Hai as a witness on appellant's behalf as well as whether her own 
credibility as'a witness on her own behalf was destroyed solely by virtue 
of her father's testimony that he was a blood brother of Wong Kay Suey, 
who was later found in another independent proceeding on the sole basis 
of highly questionable blood test "evidence" to not be the son of the per- 
son claimed by him ? 


2. The question is whether statements as to collateral matters 
by a sixteen year old girl, given in jail, and in a foreign country for the 





(iii) | 


first time in her life, and without benefit of friends, family or counsel 


being present, which are at minor variance with statements in Court 
approximately six years later, can be considered to destroy her credi- 
bility as a witness on her own behalf in the following circumstances: 


(A) The girl's testimony and that of her father and two 
uncles at the trial below were consistent, plausible 
and not in any way shown to be unreliable, and all 
done through a Chinese interpreter; and 


There was undisputed scientific evidence that she 
could be the age she claimed; and 


Family pictures were introduced without objection 
showing indisputably her relationship and long 
association with American citizen members of her 


family, including her own citizen father; and 





The trial court took notice of the striking physical 
resemblance existing between appellant and her 
father; and 


It was conceded that appellant's father was in 
China at the time of her conception, and had long 
before this litigation arose stated (1939 and 1949, 
Tr. 259) to the Immigration & Naturalization 
Service that appellant was his daughter. 
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Emily Wong - C= 


ARGUMENT . ° s . e .* . 
Point One (Applicable to all Three Cases ) 


Once A Prima Facie Case Of American Citizenship Is 
Established The Heavy Burden Is On The Government 
To Prove Its Asserted Denial Of A Claimed Existing 
Right To Citizenship By “Clear, Unequivocal, And 
Convincing” Evidence Which Produces Conviction Of 
The Truth “Virtually Beyond A Reasonable Doubt.” . 


Point Two (Applicable only to Wong Kay Suey, No. 14,699) 


The “Evidence” Of Alleged Blood Tests With Admittedly 
Inconsistent Results In One Of The Three Major Blood 
Groupings Was Inadmissible Because It Was Incompetent 
And No Proper Foundation Was Laid. And Even If Ad- 
missible, Which Appellants Deny, It Was Entitled To 
No Weight Under The Circumstances Present Her> . 


Point Three (Applicable only to Wong Poo Sing, No. 14,700) 


The Judgment Below Was Clearly Erroneous In View Of 
Failure Of Government To Rebut The Substantial Evidence 
Of Appellant And Its Failure To Develop Any Inconsistencies 
In Appellant's Evidence wir gee Neh teabl ta S opel yeh. ee 


Point Four {Applicable only to Wong Poo Sing, No, 14, 700) 





It Was Clearly Erroneous For The Trial Court To Go Out- 
side The Record And Find Upon The Basis Of Alleged Blood 
Tests In Another Case -- Not Then Decided -- That Sing 
Was Not The Son Of Wong Yem rape eA eS 








(vi) 


INDEX AND TABLE OF CASES 
(Cont'd. } 


Point Five (Applicable only to Emily Wong, No. 14,701) 


it Was Clearly Erroneous For The Trial Court To Hold 
The Testimony Of Appellant And That Of Her Father 
Were Not Credible Because Her Father Testified That 
Suey Was His Blood Brother Particularly where Such 
Erroneous Finding Was Based Upon The Record In 
Another Case, Not Then Decided . «2. = = 


Point Six (Applicable only to Emily Wong, No. 14,701) 


Appellant's Prior Statements When She Was Only Six- 
teen And Held In Jail By The Immigration Service 
Which Were At Minor Variance With Those Six Years 
Later At The Trial Did Not Destroy Her Credibility Or 
Take The Place Of Proof The Government Was Obliged 
And Failed To Offer In Support Of Its Denial Of Her 
Claim To American Citizenship mietaatit Metapttie 
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2 
JURISDICTIONAL STATEMENT 


This is an appeal from separate judgments of the District Court, 
all dated July 2. 1958, dismissing the complaints of appellants for a 
declaratory judgment that they are and have been since birth American 
citizens by derivation of the American citizenship of their respective 
fathers. (J.A. 63, 78, 104) 


The jurisdiction of the court below was invoked under Section 503 
of the Nationality Act of 1940 (former 8 U.S.C. 903). This court has 
jurisdiction of this appeal under 28 USCA 1291(1). Jurisdiction of the 
court below to entertain these particular actions under said statute was 
upheld unanimously by this Court on October 13, 1955, in Suey et al. v. 


Se 
Brownell, 227 F. 2d 41, cert. den., 76S. Ct. 439. 


STATEMENT OF THE CASE 


Appellants, who were all born in China, all claim citizenship by 
derivation of the American citizenship of their respective fathers whose 


citizenship in each case is conceded.. (J.A. 3, 65, 81) Suey and Sing 


claim Wong Yem to be their father. Emily Wong claims Wong Hung Hai, 
who also is a son of Wong Yem, to be her father. 


Suey and Sing arrived in the United States at San Francisco on Au- 
gust 7, 1957. (J.A. 61, 76) At the time of entry Suey was twenty-five years | 
and three months of age, having been bornon August 30, 1927, (J.A. 6) and 
Sing at the time of entry was eighteen years and six months of age, having 
been born on May 20, 1934. (Sing Ex. 2, Tr. 203, 204) It is admitted that 
their father, Wong Yem, now deceased, was an American citizen by birth, 
and that after his marriage he was in China at the time of the conception 
of Suey and Sing. (Tr. 20, 214) Three older brothers of Suey and Sing 
have already been admitted as citizens of the United States by virtue of 
having been the sons of Wong Yem. (Tr. 26, 31-32, 199, 203-204, and 
Suey, Ex. 1, and Sing, Ex. 7) Suey and Sing are the fourth and seventh 
sons of Wong Yem. 


—— eee 

1 See Section 1993 of Revised Statutes in Suey and Sing cases, and Section 201 
(g) (h) of the Nationality Act of 1940 in Emily Wong case. (See also Tr. 256 in 
Emily Wong case. ) 
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Appellant, Emily Wong, is a young girl who entered the United 
States at San Francisco on October 16, 1952, which was one day before 
her sixteenth birthday. (J.A. 102) She was born on October 17, 1937. 
(J.A. 257) The American citizenship of her father, Wong Hung Hai, and 
his presence in China at the time of Miss Wong's conception are con- 
ceded. (Tr. 256). She is a niece of Sing and Suey and the granddaughter 
of Wong Yem. 


The government made radiological tests for age of all these ap- 
pellants and the results did not dispute their claims. (Tr. 189, 190, 217, 
257) It is also admitted that the fathers of all three appellants corre- 
sponded with them while they (appellants) were in China, (Tr. 257, 217, 
189, 190) and that the fathers sent substantial sums of money to them 





in China. The fathers also appear in family photographs with appellants 
and other members of their family when they were all together ‘in China. 
(See defendant's exhibit 2, and stipulation 180 Tr. that the government 
tested the large family photograph of appellants and found it to be 





genuine.) 


The government also stipulated at the trial below in the Suey and 
Sing cases that Wong Yem, if alive and present at the trial, would have 
identified both boys as his sons. (Tr. 20, 215, 216) See also Suey's 
Exhibit 1, and Sing's Exhibit 7, both being affidavits by Wong Yem before 
his death which named both boys as his sons. These were admitted into 
evidence without objection. Tr. 31-32, and Tr. 203-204. | 





In the case of Emily Wong her father, Wong Hung Hai, was present 
at the trial and identified Emily as his daughter. Tr. 250. The court 


noted during the trial the striking physical resemblance between Emily 
and her father. (J.A. 98, Tr. 249) | 


From the time of Suey and Sing's birth Wong Yem claimed them 
as his sons. And each time he left the United States after their birth to 
visit his family in China and each time he returned he stated to the 


a Sing's father made him the co-owner of $9, 500.00 in War Bonds in July, 
1945. See Stipulation, Tr. 217. | 








4 
Immigration & Naturalization Service that they were his sons. Tr. 168, 
169, 216. The same is true in the case of Emily Wong as her father made 
two trips after her birth, namely, in 1939 and 1949, and stated to the Im- 
migration Service that he had four children and that one was his daughter, 
Emily. Tr. 259-260. 

In the Suey and Sing cases their affirmative evidence consisted of 
the foregoing stipulations, their own testimony which was corroborated by 
two members of their family who knew them in China, and a series of 
family photographs, plus the testimony of their deceased father by way of 
affidavit before his decease which was admitted into evidence without 
objection. All testimony by Sing and Suey and their witnesses was done 
through a Chinese interpreter. 

In the case of Emily Wong her affirmative evidence consisted of the 
applicable stipulations noted above, together with the testimony of two 
members of her family in addition to that of her father. It also included 


a series of family photographs. As in Sing and Suey all testimony by 


Miss Wong was done through a Chinese interpreter. 

The government presented no affirmative evidence in the Sing and 
Emily Wong cases. It did offer some highly objectionable "evidence" of 
alleged blood tests on Wong Yem in the Suey case for the purpose of 
having same compared with the blood taken and tested on Suey himself 
a few days before trial by Dr. Oscar B. Hunter of Washington, D. C. 

It is well known that the government over the years builds a vol- 
uminous record of documents and transcripts of testimony by various 
members of each Chinese family who have made application to enter or 
who have been in the United States. This case is no exception, and it is 
equally well known that these files and records are usually used in 
cross-examination to impeach or destroy the credibility of all witnesses 
who appear in proceedings like instant ones. However, in the Sing and 
Suey cases not one discrepancy was developed, and only a few minor 
discrepancies were developed in the case of Emily Wong. In Emily's 
case the alleged inconsistencies were between statements she made 
when she arrived in this country all alone one day before she was six- 
teen. At this time she was alone in jail, and away from her family and 








+) 


friends, and counsel was not present. (J.A. 96) She was "frightened 
and confused" by the whole atmosphere surrounding the proceedings. 
(J.A. 95, 96) 


| 


It should be noted that blood tests were taken on Wong Poo Sing 
and Emily Wong and these tests showed their blood to be compatible 
with that of their parents, and did not result in an exclusion of the 
parentage claimed. However, in the Suey case the "evidence" of the 
alleged blood tests on his father were never positively shown to have 
been actually performed on the Wong Yem involved in this case; they 
were apparently done twice with inconsistent results in one of the three 
major blood groupings; (J.A. 54) they were not interpreted or done by 
an expert pathologist and one well versed in genetics but instead were 
done and interpreted by a high school graduate who was then a mere 





technician in a blood bank; (J.A. 57) and they were merely "single 


typing" tests (J.A. 53, 54, 40) without the requisite "back-typing" and 
other controls deemed necessary for accuracy in blood testing by the 
medical profession and the courts. (J.A. 44, 45, 27, Tr..133) In addi- 
tion, the alleged test results,which were admittedly inconsistent when 
compared with the results of Suey, fell within a seldom invoked rule of 
inheritance that has known exceptions which are not fully explainable 
by the medical profession. (J.A. 28, 29, 31, 32, 35) This rule provides 
that an "AB" blood group parent cannot have an "0" blood group child, 
but, as aforesaid, there are known exceptions to this rule. Some of 
these exceptions are said by the experts to result from a phenomenon 
known as a "supression" while others may possibly be due to technical 
errors arising out of the complicated nature of the testing procedure. 
(J.A. 35). Still there are others for which there simply is no known 
explanation at this time. (J.A. 35) Perhaps this is the reason why the 
U. S. Army gave it up during World War II. 
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STATUTES INVOLVED 


Section 503 of the Nationality Act of 1940, (54 Stat. 1171; 8 U.S.C. 
903) provides in part: 


‘If any person who claims a right or privilege 
as a national of the United States is denied such 
right or privilege by any Department or agency, or 
executive official thereof, upon the ground that he 
is not a national of the United States, such person, 
regardless of whether he is within the United 
States or abroad, may institute an action against 
the head of such Department or agency in the 
District Court of the United States for the District 
of Columbia or in the district court of the United 
States for the district in which such person claims 
a permanent residence for a judgment declaring him 
to be a national of the United States. If such per- 
son is outside the United States and shall have in- 
stituted such an action in court, he may, upon sub- 
mission of a sworn application showing that the 
claim of nationality presented in such action is 
made in good faith and has a substantial basis, 
obtain from a diplomatic or consular officer of 
the United States in the foreign country in which 
he is residing a certificate of identity stating that 
his nationality status is pending before the Court, 
and may be admitted to the United States with 
such certificate upon the condition that he shall 
be subject to deportation in case it shall be decided 
by the court that he is not a national of the United 
States.” 


Revised Statutes, Section 1993 (2 Stat. 153) in force from 
April 14, 1802 until May 24, 1934, provided as follows: 


"All children heretofore born or hereafter 
born out of the limits and jurisdiction of the 
United States, whose fathers were or may be at 
the time of their birth citizens thereof, are 
declared to be citizens of the United States; but 
the rights of citizenship shall not descend to 
children whose fathers never resided in the 
United States.” 


The Act of May 24, 1934 (48 Stat. 797, 8 U.S.C. 6) amended Re- 
vised Statutes, Section 1993 by adding the following sentence: 
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"Tn cases where one of the parents is an 
alien, the right of citizenship shall not descend 
unless the child comes to the United States and 
resides therein for at least five years con- 
tinuously immediately previous to his eighteenth 
birthday, and unless, within six months after the 
child's twenty-first birthday, he or she shall take 
an oath of allegiance to the United States of 
America as prescribed by the Bureau of Natural- 
ization." 


Re: EMILY WONG 


Sections 201 (g) and (h) of the Nationality Act of 1940 (54 Stat. 
1138, 8 U.S.C. 601 g & h) amended the 1934 Act to grant citizenship to: 


'(g) A person born outside the United States 
and its outlying possessions of parents one of 
whom is a citizen of the United States who, prior 
to the birth of such person, has had ten years’ 
residence in the United States or one of its out- 
lying possessions, at least five of which were 
after attaining the age of sixteen years, the other 
being an alien: Provided, That, in order to re- 
tain such citizenship, the child must reside in the 
United States or its outlying possessions for a 
period or periods totaling five years between the 
ages of thirteen and twenty-one;years: Provided 
further, That, if the child has not taken up a 
residence in the United States or its outlying 
possessions by the time he reaches the age of 
sixteen years, or if he resides abroad for such 
a time that it becomes impossible for him to 
complete the five years' residence in the United 
States or its outlying possession before reaching 
the age of twenty-one years, his American 
citizenship shall thereupon cease ... 


| 
| 


(h) The foregoing provisions of subsection 
(g) concerning retention of citizenship shall apply 
to a child born abroad subsequent to May 24, | 
1934. Oct. 14, 1940, chap. 876, Title I, Subchap. 
II, s.201, 54 Stat. 1138." 
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STATEMENT OF POINTS 


Re: WONG KAY SUEY, No. 14,699 


It was clearly erroneous for the Court to admit incompetent evi- 
dence showing two inconsistent results of alleged blood tests on a man 
merely alleged to be the father of appellant without the requisite 
foundation having been previously laid which established that: 


a) The aforesaid tests were done and interpreted 
by an expert pathologist who was trained and 
well versed in genetics; 


b) The identification of the blood specimen and 
the subject were foolproof and accurate; 


c) The blood specimen was taken from the same 
Wong Yem who was the father of the plaintiff 
herein; 


d) The serum and blood specimen were fresh; 


e) ‘The tests were performed by use of more 
than the "single-typing"’ technique; 


f) All the modern controls developed and recom- 
‘mended by the medical profession to eliminate 
the possibility of error, such as “back-typing" 
‘were employed in the conduct of the tests; 


g) “The test results were confirmed at least in 
quadruplicate; 

2. It was clearly erroneous for the District Court in a citizenship 
case to give conclusive weight to incompetent evidence of the results of 
the blood tests of a person merely of the same name as appellant's father. 
Under the circumstances present in the instant case, the results of the 
alleged blood tests, even if admissible(which appellant denies), were en- 
titled to no weight. 


3. The finding that a father of blood group ‘AB’ cannot have a 


son of blood group 'O' is clearly erroneous and contrary to the evidence. 


4. The finding by the trial judge that appellant is not the son of 
Wong Yem is clearly erroneous in that it is not supported by and is 


contrary to the evidence. 
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5. It was clearly erroneous for the District Court to hold that 
appellant had the burden of proving his claim to American citizenship 
by a preponderance of the evidence, and it was also clearly erroneous 
for the Court to refuse to apply the rule that the Government, once 





claimant establishes a prima facie case of American citizenship, has 
the burden of proving its denial of such claim to citizenship by a quality 
and quantum of evidence which is clear, unequivocal and convincing and 
which establishes its position virtually beyond a reasonable do ibt. 


Re: WONG POO SING, No. 14,700 


1. It was clearly erroneous for the trial court to find that appel- 





lant is not the son of Wong Yem in that there is no medical or other 
evidence in the record of this case to support such conclusion. 

2. It was clearly erroneous for the District Court to hold that 
appellant had the burden of proving his claim to American citizenship 
by a preponderance of the evidence, and it was also clearly erroneous 
for the Court to refuse to apply the rule that the Government, once 
claimant establishes a prima facie case of American citizenship, has 
the burden of proving its denial of such claim to citizenship by|a quality 
and quantum of evidence which is clear, unequivocal and convincing and 
which establishes its position virtually beyond a reasonable doubt. 


Re: EMILY WONG, No. 14,701 





1. The findings of the District Court numbered 6, 7, and 8 are 
clearly erroneous and contrary to the clear weight of the evidence. 


2. It was clearly erroneous for the District Court to find that 
appellant is not the daughter of Wong Hung Hai in that there is no medi- 
cal or other evidence in the record of this case to support such con- 
clusion. | 





3. It was clearly erroneous for the District Court to hold that 
appellant had the burden of proving her claim to American citizenship 
| 
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by a preponderance of the evidence, and it was also clearly erroneous 
for the Court to refuse to apply the rule that the Government, once 
claimant establishes a prima facie case of American citizenship, has 
the burden of proving its denial of such claim to citizenship by a quality 
and quantum of evidence which is clear, unequivocal and convincing and 


which establishes its position virtually beyond a reasonable doubt. 


SUMMARY OF ARGUMENT 


Introduction 
(APPLICABLE TO ALL THREE APPELLANTS) 


These cases all involve claims to American citizenship by birth, 
and the sole issue is their identity as son and daughter of an American 
citizen parent whose citizenship in each case is conceded. Substantial 
evidence in support of these claims to family relationship was presented 
below. It should be observed that the testimony offered by all appellants, 
and those of their witnesses, was done through a Chinese interpreter. 
Therefore, as to their credibility, this court is in the same position as 
was the trial court to judge their credibility. 


In support of its denial of these claims the government presented 
no affirmative evidence in the Sing and Emily Wong cases, and only 
offered some grossly incompetent evidence as to two alleged blood tests 
(both with opposite results in one of the three major blood groupings) 
which were allegedly done on Suey's deceased putative father. 


It is well known that the government in Chinese cases usually 
develops a considerable number of inconsistencies between testimony 
at the trial and prior statements by claimants and their witnesses or 
other member's of their family. Here it should be noted that not one 
inconsistent statement was developed in the Suey and Sing cases, and 


this is unusual in light of the fact that they come from a large family, 


including three brothers of Suey and Sing who have been admitted as 
citizens by derivation of the American citizenship of the same father. 
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The testimony of Emily Wong and her evidence in support of her 
position was also substantial, plausible, and persuasive, but here the 
government did succeed in developing a few minor inconsistencies be- 
tween statements she made at the trial and those she had made six years 
before to the Immigration & Naturalization Service at a time when she 
was held in jail by them, and when she was a bare sixteen years of age, 
and without the benefit of friends, family or counsel being present. 
Also, this was the first time in her life that she had been away from her 
friends, mother, and native country. Under these circumstances, who 
wouldn't have made some mistakes? For the trial court to have held 
against her on this basis was capricious and arbitrary, and in this con- 
nection the court's attention is called to the case of Wai & Yuk, 135 F. 
Supp. 641, where Judge Edward P. Murphy said these alleged variances 
should be viewed with a measure of common sense" and understanding. 


Burden of Proof 
(APPLICABLE TO ALL THREE APPELLANTS) 


Once having made out a prima facie case of their identity as the 
sons and daughter of American citizen fathers, the appellants contend 
the government had a heavy burden of going forward with the evidence 
and proving its asserted denial of their claims by evidence which was 
"clear, unequivocal, and convincing" that in "quantity and quality in- 
spired confidence" of the truth "virtually beyond a reasonable doubt." 





The foregoing rule has long been applied to the government in de- 
naturalization and expatriation cases. Appellants contend that it should 
have been applied here with better reason because citizenship by birth 


is granted a preferred status by our Constitution over citizenship by 


naturalization. Also, the problem is the same. 


And if there was a doubt, and we submit that there could ‘not 
reasonably have been one upon all the evidence, then it should have been 
resolved in favor of the claimants to citizenship just as is one who is 
charged with loss of a prior established citizenship is entitled to the 
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benefit of a reasonable doubt. Moreover, proof which gives rise to mere 
"inference, hypothesis or surmise" is insufficient to deprive a man of 
the most important civil right in the entire world today, namely, Ameri- 


can citizenship. 


Summary of Balance of Argument Applicable 
To The Named Appellant Below 


WONG KAY SUEY 


The undisputed record established Suey's identity as the son of 
an American citizen. He offered far more than the evidence which is 
customarily offered in similar cases. The only rebuttal by the govern- 


ment was some incompetent and highly dubious "evidence" as to two 


alleged blood tests (both with opposite results in one of the three major 
blood groupings) which were allegedly done on Suey's deceased putative 
father. Appellant contends that said alleged results were not admissible 
in evidence, and even if admissible, which we vigorously deny, they are 
entitled to no weight for the reasons hereinafter set forth: 


The results of the blood tests were not admissible because it was 
incompetent evidence and no proper foundation was laid, in that (1) they 
were done by a mere high school graduate who worked in a blood bank 
instead of by a qualified pathologist well versed in genetics; (2) they 
were mere "single-typing" tests and were not done in accordance with 
the requisite and well established controls designed to insure accuracy, 
such as “back-typing;" (3) there was no positive evidence that the blood 
of plaintiff's father was actually tested or that the results of the tests 


were necessarily based upon an examination of his blood. 


As indicated above, the results of the alleged blood tests on plain- 
tiff's father were entitled to no weight or value as evidence, for the 
reasons set forth above and also because (1) the two tests purportedly 
run admittedly showed inconsistent results in one of the three major 
blood groupings; (2) there are known exceptions to the so-called rule of 
inheritance that an "AB" blood group parent cannot have an "O" group 
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child which has caused the validity of the rule itself to be questioned. 
(Note: This rule only applies in about 10% of all cases and thus its use 
in exclusion or bastardy cases is not known to appellant to have ever 


been tested in Court). 


WONG POO SING 





No evidence of any kind was presented by the Government to dis- 
pute or contradict the substantial evidence that plaintiff is the son of 
Wong Yem and thus an American citizen. Notwithstanding this: the Court 
erroneously found plaintiff not a citizen because he testified from a life- 
time of belief and acceptance by his entire family as well as others in 
school and otherwise, that Wong Kay Suey was his blood brother. The 
Court reasoned that it had found in another case (at a later date) that 
Suey could not be the blood son of Wong Yem and that if Sing was the 
blood brother of Suey, then Sing likewise was not the blood son of Wong 





Yem. Appellant submits that it was gross error to go outside the record 
in the first place, and, secondly, that this is too slim or meager a basis 
upon which to deny a citizenship claim when all the other evidence sup- 
ports the claim. Moreover, appellant asks who wouldn't have said Suey 
was his brother under all the circumstances present here? How can it 
be supposed that the word blood brother meant something different to 
him than the word brother standing alone would have meant to him ? 

We submit the difference was without meaning to him and suggest the 
technical distinction cannot be said to penalize him ina matter so im- 





portant as a citizenship case. 


EMILY WONG 


It was gross error for the court (see Memorandum Opinion, J.A, 
101, 102) to hold plaintiff to the obligation of presenting a birth certifi- 
cate to corroborate the testimony of herself and three witnesses when 





no such documentation exists in China. To disregard the testimony of 
appellant's father and her two uncles on the ground that they were 
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"interested", presumably because they were relatives, was also erro- 
neous. How else could such a person in meager circumstances be 
expected to prove a claim such as this when she was thousands of miles 
away from the place of birth where no official documentation is pro- 
vided? Perhaps the court failed to recall the fact that a chain of photo- 
graphic ‘evidence was in the record. (Pltfs. Ex's. 2-6) This is certainly 
"documentary evidence" of the only type that is available to people like 
appellant. 


It must be observed that appellant's father, Wong Hung Hai, was 
admitted to the United States as a derivative citizen by virtue of being 
the son of Wong Yem, who is the grandfather of appellant. He, along 
with his entire family and friends, had always considered and believed 
Suey and Sing to be his real brothers. He had no basis for believing 
otherwise. For the trial court, under these circumstances, to have held 
that he was not a credible witness because he testified that he was a 
blood brother of Suey who was found in another independent proceeding 
AT A LATER DATE to not be the blood son of the same father is 
fantastic! As we said in Sing--how can it be supposed that the words 
blood brother meant something different to him than the word brother 
standing alone would have meant to him? To him it was obviously a 
distinction without meaning, and if counsel and the lower court attached 
so much significance to this, the distinction should have been made 
clear to the witness who only spoke through an interpreter: 


The credibility of appellant as a witness on her own behalf was not 
destroyed or materially affected by a few minor variances between her 
testimony at the trial and her statements six years previously to the 
Immigration Service while held by them, in jail, and when she was a 
mere sixteen. She was "frightened and confused" and bear in mind that 


this was six years prior to the trial. Since this involves a citizenship 


case it was insufficient to defeat her claim. 
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ARGUMENT 


POINT ONE 
(Applicable to All Three Cases) 


ONCE A PRIMA FACIE CASE OF AMERICAN CITIZEN- 
SHIP IS ESTABLISHED THE HEAVY BURDEN IS ON 
THE GOVERNMENT TO PROVE ITS ASSERTED DENIAL 
OF A CLAIMED EXISTING RIGHT TO CITIZENSHIP BY 
"CLEAR, UNEQUIVOCAL, AND CONVINCING" EVI- | 
DENCE WHICH PRODUCES CONVICTION OF THE TRUTH | 
"VIRTUALLY BEYOND A REASONABLE DOUBT." 


These cases all involve actions to confirm and ratify a claimed 


existing United States citizenship arising from birth as the sons and 
daughter of American citizens. Appellants presented abundant evidence 
in support of their claims with no contrary evidence being offered by 
the government in the Sing and Emily Wong cases. The only "evidence" 
offered by the government in the Suey case was highly incompetent, and 
inadmissible blood tests of dubious valyd. (See infra, pp. 18-24, of this 
brief). | 


Appellants contend that once they made out a prima facie case 
that the government had the burden of going forward with the evidence 
and presenting proof of its asserted denials of the claims by appellants 
of a quality and quantity as would sustain a judgment of denaturalization 
or expatriation. Ah Kong v. Dulles, 130 F. Supp. 546 (D.C. N.J., 1955); 
Delmore v. Brownell, 135 F. Supp. 470, 473, (D.C. N.J. 1955), aff. 236 
F. 2d 598, (C.A. 3, 1956); Rueff v. Brownell, 116 F. Supp. 298, (D.C. 
N.J., 1953); Pandolfo v. Ach¢ son, 202 F. 2d 38, 40, 41, (C.A. 2, 1953); 


| 


Gensheimer v. Dulles, 117 F. Supp. 836, 839, (D.C. N.J., 1954);| c.f. 


U/S..v..Sharcock) 276 Fed. 30 (Montana, 1921); c.f. Lehman v. Acheson, 
206 F. 2d 592, 598, (C.A. 3, 1953). 


And in Kong v. Dulles, supra, the court said "since the right to 
citizenship is a priceless thing, one would not expect an exceptionally 
high burden in establishing it." 


It must be observed that we are not here dealing with ones seek- 
ing to become citizens, but with the right to establish a claimed existing 








16 


United States citizenship. And this is no different than the situation 
confronting the court ina denaturalization case where the question is 
a deprivation of a prior established citizenship. Chin Chuck Ming v. 
Dulles, 225 F. 2d 849, (9 Cir. 1955). 


In denaturalization cases the government seeks to turn the clock 
back, perhaps years, to the point where the status was conferred, and 
to deprive the naturalized citizen of the priceless benefits that derive 
from that status. Here we have precisely the same situation, and since 


citizenship by birth is even more priceless under our Constitution than 


citizenship by naturalization there is no reason why the burden of proof 


on the government in cases like instant ones should be any less than it 


is in denaturalization cases. 


The Supreme Court in Schneiderman v. United States, 320 U. S. 
118, 63 S. Ct. 1333, 1335, stated that a right of citizenship "once con- 
ferred should not be taken away without the clearest sort of justification 
and proof .... .- . and the facts and the law should be construed as 


far as is reasonably possible in favor of the citizen.” (emphasis added) 


The burden of proof upon the government in denaturalization and 
expatriation cases was aptly summarized and stated in Acheson v. 
Maenza, (D.C. App., 1953), 202 F. 2d 453 at 456 as follows: 


"In denaturalization cases, the government has 


always been held to a strict degree of proof; it 

is usually required to prove its case by clear, 
unequivocal and convincing evidence, not by a 
bare preponderance of the evidence which leaves 
the issue in doubt. Knauer v. United States, 1946, 
328 U.S. 654, 66S. Ct. 1304, 90 L. Ed. 1500; 

Bat ther v. United States, 1944, 322 U.S. 665, 
64S. Ct. 133%, 1396, 87 L. Ed. 1796. We can see 
no reason for imposing a lighter burden on the 
Government if it seeks to show the expatriation 
of a native-born citizen. Certainly, the annihila- 
tion of the right is equally disastrous to the per- 
son affected in one case as it is in the other. 


-s@°. "Cf. Bauer v. Clark, 7 Cir., 1947, 161 F. 2d 397." 


—_—_————— 





| 
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Aside from the well established proposition of law that claimants 
are entitled to the benefit of the doubt? it is important to note that ap- 
pellants are members of the Chinese race. And in this connection it is 
well to recall the admonition of the Supreme Court as far back as June 7, 
1907 in the case of Kwock Jan Fay v. White, 40 S. Ct. 566, at 570: 

"It is better that many Chinese immigrants 

should be improperly admitted than that one 

natural born citizen of the United States 
should be permanently excluded from his country.” | 
See also, Yee Mee v. Dulles, 1955, 136 F. Supp. 

199, 200, which follows vs the same principle laid 

down by the Supreme Court. 

The Maenza opinion, supra, at 202 F. 2d at page 456, properly 
points out that before a natural-born citizen can be stripped of his 
rights and privileges of citizenship there "must be more a inference, 


hypothesis or surmise." 


Judging each case on its individual merits and the record it is 





clear that appellants were not given the benefit of a doubt (as they should 
have been) by the trial court. It is also clear from the record and the 
foregoing principles of law that the trial court erroneously regarded 
these cases in the same light as it would an ordinary tort proceeding. 
And it is submitted that had the trial court correctly applied the fore- 
going principles of law to the facts in these cases that judgments would 
have been for appellants. Accordingly, the judgments should be reversed 
upon this ground alone. 


1 United States v. Heymig, 50 F. Supp. 566 (D.C. Ind. 1943). 
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United States citizenship. And this is no different than the situation 
confronting the court in a denaturalization case where the question is 
a deprivation of a prior established citizenship. Chin Chuck Ming v 
Dulles, 225 F. 2d 849, (9 Cir. 1955). 


In denaturalization cases the government seeks to turn the clock 
back, perhaps years, to the point where the status was conferred, and 
to deprive the naturalized citizen of the priceless benefits that derive 
from that status. Here we have precisely the same situation, and since 
citizenship by birth is even more priceless under our Constitution than 
citizenship by naturalization there is no reason why the burden of proof 


on the government in cases like instant ones should be any less than it 


is in denaturalization cases. 


The Supreme Court in Schneiderman v. United States, 320 U. S. 
118, 63 S. Ct. 1333, 1335, stated that a right of citizenship "once con- 
ferred should not be taken away without the clearest sort of justification 
and the facts and the law should be construed as 


far as is reasonably possible in favor of the citizen." (emphasis added) 


The burden of proof upon the government in denaturalization and 
expatriation cases was aptly summarized and stated in Acheson v. 
Maenza, (D.C. App., 1953), 202 F. 2d 453 at 456 as follows: 


In denaturalization cases, the government has 
always been held to a strict degree of proof; it 
is usually required to prove its case by clear, 
unequivocal and convincing evidence, not by a 
bare preponderance of the evidence which leaves 
the issue in doubt. Knauer v. United States, 1946, 
328 U.S. 654, 66 S. Ct. 1304, 90 L. Ed. 1500; 
Baumgartner v. United States, 1944, 322 U.S. 665, 
64 S. Ct. = £336, 87 L. Ed. 1796. We can see 
no reason FOF imposing a lighter burden on the 
Government if it seeks to show the expatriation 
of a native-born citizen. Certainly, the annihila- 
tion of the right is equally disastrous to the per- 
son affected in one case as it is in the other. 

-@ . Cf. Baner v. Clark, 7 Cir., 1947, 161 F. 2d 397." 
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Aside from the well established proposition of law that claimants 
are entitled to the benefit of the doubt? it is important to note that ap- 
pellants are members of the Chinese race. And in this connection it is 
well to recall the admonition of the Supreme Court as far back as June 7, 
1907 in the case of Kwock Jan Fay’ v. White, 40 S. Ct. 566, at 570: 





"It is better that many Chinese immigrants 
should be improperly admitted than that one 
natural born citizen of the United States 
should be permanently excluded from his country.” | 
See also, Yee Mee v. Dulles, 1955, 136 F. Supp. 
199, 200, which follows the same principle laid 
down by the Supreme Court. 

The Maenza opinion, supra, at 202 F. 2d at page 456, properly 


points out that before a natural-born citizen can be stripped of his 


rights and privileges of citizenship there "must be more than inf erence, 
hypothesis or surmise." a4 
Judging each case on its individual merits and the record it is 
clear that appellants were not given the benefit of a doubt (as they should 
have been) by the trial court. It is also clear from the record and the 
foregoing principles of law that the trial court erroneously regarded 





these cases in the same light as it would an ordinary tort proceeding. 
And it is submitted that had the trial court correctly applied the fore- 
going principles of law to the facts in these cases that judgments would 
have been for appellants. Accordingly, the judgments should be reversed 
upon this ground alone. | 


1 United States v. Heymig, 50 F. Supp. 566 (D.C. Ind. 1943). 
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POINT TWO 
(Applicable only to Wong Kay Suey, No. 14,699) 


THE "EVIDENCE" OF ALLEGED BLOOD TESTS WITH 
ADMITTEDLY INCONSISTENT RESULTS IN ONE OF 
THE THREE MAJOR BLOOD GROUPINGS WAS INAD- 
MISSIBLE BECAUSE IT WAS INCOMPETENT AND NO 
PROPER FOUNDATION WAS LAID. AND EVEN IF 
ADMISSIBLE, WHICH APPELLANTS DENY, IT WAS 
ENTITLED TO NO WEIGHT UNDER THE CIRCUM- 
STANCES PRESENT HERE. 


Here the tests were made and apparently interpreted by a mere 
technician with only a high school education who worked in a blood bank 
at the time the alleged tests were administered. She admittedly had no 
formal training in pathology or genetics which is deemed essential by 
the American Medical Association and the Courts. 149 AMA Journal 
(1952)p 699; United States v. Shaughnessy, 115 F. Supp. 302. See 
also, 16,Calif. Law Review 186, 205. In the Shaughnessy case, supra, 


— 
the Supreme Court (335 U. S. 169, 78 S. Ct. 203) affirmed the District 


Court and reversed the Court of Appeals (237 F. 2d 307), since it ap- 


peared that blood grouping tests had been "in some respects inaccurate." 


The conclusions as to the degree of ‘expertism required of a per- 
son who undertakes to perform blood tests for medicolegal work is 
stated in the AMA Journal, supra, and quoted in Shaughnessy, supra, - ; 
page 307, by the District Judge as follows: 

" | it is essential that the person who under- 
takes to perform blood tests . . . bea specialist 
. . preferably . . . with an M.D. degree or 
with comparable academic training such as the 
possession of a Ph.D. degree . . . Moreover, the 
qualified expert must not only be a capable im- 
munologist but also well versed in genetics . . aus 

District Judge Dimock in Shaugnessy, supra, said the foregoing 
requirements “are obviously justified." This is true because “these 
tests have numerous pitfalls, and accurate results can be obtained only 
by specialists" who meet the foregoing requirements which the govern- 
ment witness here did not do by any stretch of the imagination‘ 





1 g | 


Appellants' contention that the lack of qualifications of Miss 
Twomey, who allegedly did the testing here constituted reversible error 
is also supported by the 1955 decision of the Supreme Court of Tennes- 
see in Fortune v. State, 197 Tenn. 691, 277 SW (2d) 381. There a second 
degree murder conviction was reversed because of the admission into 
evidence of the results of a drunkometer test by a person not properly 
qualified as an expert. | 


Prior to the trial the government obtained from the trial court an 
order permitting it to take the deposition of the technician in Boston 
(Miss Twomey) who had allegedly done two blood tests with opposite 
results on a man by the name of Wong Yem in 1952. It was not/estab- 
lished by the government that this was the same Wong Yem who was in- 
volved in this case. The record only shows that Suey's father, Wong 
Yem, said he was willing to submit to a blood test. Two letters, ad- 
mitted over appellant's objection, purported to show that a Wong Yem 
had been given a blood test examination. Tr. 183, 184. The Court was 
also disturbed as to this proof regarding the identity of the subject in 
this matter. Tr. 177. The evidence for these reasons alone should have 
been rejected, and it was reversible error for it to have been accepted. 


The evidence as to the two alleged blood tests on the person of the 
same name as Suey's father was entitled to no weight and it was revers- 
ible error to have given it conclusive effect after it had been improperly 
admitted into evidence for the following reasons. | 

(1) Both of these alleged tests admittedly came out with. 

different results in one of the three major blood 


groupings. In light of this undisputed fact one can _ 


only speculate as to the accuracy of the tests in the 
other two major groupings. And the government i 
must offer far more than speculative evidence giv- | 
ing rise to mere "inference, hypothesis or surmise | 
before a natural-born citizen can be stripped of his | 


rights and privileges of citizenship." Achesonv. | 
Maenza, supra. 
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(2) Before blood tests are entitled to any weight they 
should be done in quadruplicate. This is especially 
applicable in the case at bar in view of the incon- 
sistent results in the two tests, and in view of the 
testimony of the person who allegedly took them 
that complications developed in the analysis of the 
blood. (J.A. 60) Judge McGuire, of the District 
Court below, in Cross v. Cross, Civil Action No. 
293-54, refused to give any weight to a single blood 
grouping test, and quoted Wiener, the pioneering ° 


discoverer of the Rh-Hr factor, as saying that "for 


medicolegal work all blood tests should be carried 


out in duplicate and preferably in quadruplicate." 
The testimony of Dr. Hunter on behalf of the gov- 


ernment confirmed the necessity of doing these 
tests more than once, and then having an outside 
expert repeat them in all cases where an exclusion 
is shown. (J.A. 44-45) In Jordon v. Mace, 69 A. 2d 
670 (Maine, 1949) the tests were performed eleven 
times. In Clark v. Rysedorph, 118 N.Y.S. (2d) 103, 
21 Law Week 2351 (N.Y. Dec. 30, 1952) three 
separate blood tests were performed. See also, the 


article entitled "Blood Grouping Tests in Disputed 


Paternity Proceedings" by Dr. Leon N. Sussman, 
M. D., 155 AMA Journal 1153-1144, No. 13, of 


July 24, 1954. 


The tests on the man in Boston by the name of 
Wong Yem were only "single-typing" tests. Since 
the requisite "back-typing"” was not done here 
according to the undisputed record the tests were 
entitled to no weight. Both specialists, for the 
government and appellant, testified as to the neces- 
sity for "back-typing" at the trial. (J.A. 27, 45) It 
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is interesting to note the article referred to 

at the trial below by Doctors Souter, Allen, and 
Emerson, in the September, 1951, issue of the 

New England Journal of Medicine where it was 

stated at page 372: 


"Single typing tests should not be 


accepted as to proving the blood type 
of the person being tested, except as 
an emergency procedure.” 


It cannot be said that there was even a remote 
emergency involved in this case‘ 


Aside from the foregoing reasons why the "evidence" of the blood 
tests on the man in Boston by the same name as appellant's father was 
entitled to no weight it should be noted that the results of those|tests 
when compared with the results of the tests run on appellant did not 
necessarily show an exclusion. This is true because the alleged ex- 
clusion involved here is based upon the so-called second law of inheri- 
tance which has exceptions, and they are still being reported in the 
medical literature. (J.A. 32) These exceptions, in some instances, can 
be explained upon repeat testing by a phenomenon known as a “suppres- 
sion" while others may possibly be due to technical errors arising out 
of the complicated nature of the testing procedure. (J.A. 32-35) Some 
exceptions are simply not explainable by the medical experts at this 
time. (J.A. 32) 


The validity of the so-called second law of inheritance in issue 


here has been questioned by some of the country's leading experts. 
Here is what Dr. Israel Davidsohn said about it before a symposia on 
medicolegal problems held under co-sponsorship of the Institute of 
Medicine of Chicago and the Chicago Bar Association a few years ago. 
See reprint of the article in The American Practitioner, March, 1947, 
Vol. 1, No. 7, at page 359 where Dr. Davidsohn, whose qualifications 
were not disputed by the medical witness offered by the government 
below, stated: 
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"The second law of inheritance, the one stating 
that a parent of group AB cannot have a child O, 
was found to be correct in a similar number of 
families, but in one-instance a mother of group 
AB had a child of group O. For that reason, it 
is recommended not to accept the results of an 
exclusion on the basis of the second law with 
the same finality as exclusions on the basis of 
the other five laws. 

Fortunately, only one in about 80 exclusions is 
based upon the second law." 


The government in its brief after trial in the court below attempted 


to explain away the fact that exceptions to the second law of inheritance 
do exist by stating that Davidsohn's disclosure was in 1947 and that 
techniques have changed and been perfected since then. (Page 8, Appel- 
lee's brief after trial.) However, this is in complete disregard of the 
indisputed record at the trial where it was stated indisputably that an- 
other unexplainable exception was reported by Dr. R. R. Race of New 
York and London in 1957. (J.A. 32) 


While exceptions to the foregoing rule of inheritance in issue here 
are still being reported it is noted that they were found to exist as far 
back as 1925, at least. See Wiener, Blood Groups and Transfusions, 
third edition, fourth printing, 1948, Table 19. 


The government relies exclusively on the ABO system in this case, 
and says that since both of the alleged tests on one Wong Yem were in 
agreement in the ABO system it made no difference, in terms of the ex- 
clusion, that there was a variance in the results in the MN grouping. 
Appellants contend that if there was error or mistake in the same tests 
as to one major group it is just as likely that there could have been 
error in the ABO system! (See J.A. 47) And it is noted that "of all the 


nine blood group systems ABO has fathered the most difficulties." 
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Editorial, International Journal of Blood Transfusion and Immuno- 


haematology, January, 1957, page 2. | 





To come back to the contention advanced by the government doctor 
at the trial that advancements are taking place and clearing up exceptions 
the foregoing editorial in the above mentioned publication also reports 
that five experts in 1955 found, in an American family of Italian extrac- 
tion three more examples of a peculiar 'Bombay" type blood. The 
groups, according to the editorial, of the family made it clear that the 
"Bombay" type of people have ordinary ABO genes, but they also have 
an inhibitor type gene. When this inhibitor gene is present in the 
homozygous state, xx, it prevents the B and O genes doing their usual 
work of putting antigen on to red cells and into saliva. The editorial 
also states, "we do not yet know what effect the inhibitor gene would 
have on the expression of an A gene."' This makes it clear that the 





science of blood testing is still in its infancy and should not be accepted 
as conclusive in citizenship cases like instant ones until all doubt is 


ruled out! | 


In light of the foregoing, the finding by the trial court that an AB 
blood group cannot have an "O" group child is clearly erroneous. It 
merely recognizes that there is such a rule of inheritance, but it fails to 
recognize the fact as well as the record in this case (J.A. 28, 32, 33) that 


an "'AB" blood group parent can have an "O" blood group child. | 


In addition, the finding by the trial court that Suey's case is con- 
trary to the evidence is obviously predicated solely on the so-called 
blood test "evidence" in this case. It runs counter to the common law 
presumption that a wife having a child born during wedlock is presumed 
to be that of her husband. And this presumption which runs in favor of 
appellant was abundantly supported by the evidence on his behalf. 


In conclusion, appellant says that even if the blood test "evidence" 
in this case had been admissible and entitled to some weight it still 


remained negative proof of a sort which many courts refuse to recognize 
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as conclusive. See Wigmore on Evidence, 1940 ed., sec. 621, and the 
following cases: Prochnow v. Prochnow, 80 N.W. (2d) 278 (Wis. 1957); 
Ross v. Marx, 93 A. (2d) 597 (N.J. 1952); Berry v. Chaplin, 169 P. (2d) 
442 (Calif. 1946); Jordan v. Davis, 57 A. (2d) 209 (Maine, 1948); Harding 
v. Harding, 22 N.Y.S. (2a) 810 (N.Y. 1940); Scalone v. Scalone, 98 N.Y.S. 
(2d) 167 (N.Y. 1950); State v. Wright, 17 N.E. (2d) 428 (Ohio App. 1939); 
State ex rel Slovak v. Holod, 24 N.E. (2d) 962 (Ohio App. 1939); Com- 
monwealth v. Hunscik, 182 Pa. Super. 639, 128 A. (2d) 169; Aris v. 
Kalensnikoff, 74 P. (2d) 1043 (Calif. 1938); Milter v. Domanski, 97 A. 
(2d) 641 (N.J. 1953); Chin Wing Gwong v. Dulles, 139 F. Supp. 116 
(D.R.I. 1956). 


And where there was doubt about the accuracy of blood tests the 


Appellate Courts also have reversed and remanded for new and accurate 


tests. U.S. ex rel. Lee Kim Hoy, et al., v. Murf, 355 U. S. 169, 78 S.Ct. 
203, 204; Tyler v. Costonie, 97 N.Y.S. (2d) 804. 


POINT THREE 
(Applicable only to Wong Poo Sing, No. 14, 700) 
THE JUDGMENT BELOW WAS CLEARLY ERRONEOUS 
IN VIEW OF FAILURE OF GOVERNMENT TO REBUT 
THE SUBSTANTIAL EVIDENCE OF APPELLANT AND 
ITS FAILURE TO DEVELOP ANY INCONSISTENCIES 
IN APPELLANT'S EVIDENCE. 

There was not 2 scintilla of evidence introduced by the government 
in this case. The brief cross-examination did not develop one discrep- 
ancy between appellant's testimony at the trial and what he and his 
family had stated under oath before to the Immigration Service and 


Department of State. 


In Sing's case there was direct and uncontradicted evidence of the 
circumstances surrounding his birth. (J.A. 74-75) There was also the 
stipulation that his father, Wong Yem, made out bonds in July, 1945, in 
the amount of $9,500.00 and named plaintiff as co-owner. Tr. 217. 

Sing lived with his father in Boston until his father became ill and had 
to sell his laundry. The blood tests did not exclude the possibility of 
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paternity. There was also a striking physical resemblance between Sing 
and his father, as well as a chain of photographs introduced in evidence 
showing Sing with his father and other members of their family when 
they were together in China. (Appellant's Exhibits 2, 3, 4, 5, 6) 


In view of the indisputed record herein that Sing's father, Wong 
Yem, had seven other sons it is inconceivable that Sing was an adopted 
child as distinguished from a blood child. Also, if appellant was not the 
real son of Wong Yem, he certainly would not have so consistently 





claimed Sing as his real son over so many years nor would he have 
written him letters, sent him money, or gone to all the trouble lof bring- 
ing him to the United States. 


In view of the foregoing, and the propositions of law set forth in 


Point One of the Argument, pages 15-17 of this brief, it is clear that 
appellant was and is entitled to a judgment in his favor. 


POINT FOUR 
(Applicable only to Wong Poo Sing, No. 14, 700) 


IT WAS CLEARLY ERRONEOUS FOR THE TRIAL COURT | 
TO GO OUTSIDE THE RECORD AND FIND UPON THE 
BASIS OF ALLEGED BLOOD TESTS IN ANOTHER CASE 
-- NOT THEN DECIDED -- THAT SING WAS NOT THE 
SON OF WONG YEM. | 


The finding that Sing was not the son of his father, Wong Yem, on 
the sole basis of his testimony that he was the blood brother of Wong 
Kay Suey who also claimed Wong Yem to be his father was clearly erro- 
neous and contrary to the evidence. This conclusion was without any 





support whatsoever in the record of this case, and the government ad- 
mittedly did not have or offer any affirmative proof to rebut the case of 
appellant. (J.A. 75) | 


It must be observed in connection with this case that appellant did 
not allege that he was the brother of Wong Kay Suey or any other brother. 
He merely alleges that he is a citizen by birth on the basis of the fact 
that he is the son of Wong Yem, an American citizen. Even if Suey were 
not his blood brother Sing's testimony that Suey was his brother is not 
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fatal to his case as it is not a part of the issue raised by the pleadings. 
The court's ruling below would imply that everyone would have to have 
their brothers and sisters blood tested before they could safely swear 


that they were their brothers and sisters: This conclusion is obviously 
ridiculous. See opinion in Get v. Dulles, 154 F. Supp. 577 (July, 1957). 


The findings of the trial court also run counter to the strong 
common law presumption of legitimacy and Sing should not be penalized 
by a technical distinction between the terms “blood brother" as against 
"brother." Counsel is certain that Sing did not appreciate that there is 
a distinction between these terms when he was asked the question at the 
trial below. And to hold against him on this basis, which only gives rise 
to an inference in the face of his lifetime of belief that Suey was his 
brother, should not be permitted. 


POINT FIVE 

(Applicable only to Emily Wong, No. 14, 701) 
IT WAS CLEARLY ERRONEOUS FOR THE TRIAL COURT 
TO HOLD THE TESTIMONY OF APPELLANT AND THAT 
OF HER FATHER WERE NOT CREDIBLE BECAUSE HER 
FATHER TESTIFIED THAT SUEY WAS HIS BLOOD 
BROTHER PARTICULARLY WHERE SUCH ERRONEOUS 
FINDING WAS BASED UPON THE RECORD IN ANOTHER 
CASE, NOT THEN DECIDED. 

It must be remembered that appellant's father, Wong Hung Hai, 
whose citizenship is conceded, is also the son of Wong Yem, and that he 
was admitted to the United States as a citizen on that basis. He later, 
after his admission, served in the United States Army. (See his honor- 
able discharge certificate in evidence, J.A. 84). To have held that he 
was not a credible witness merely because he, like his brother Sing, 
said that Suey was his blood brother, when it was erroneously found by 
the court in another case, not then decided, that Suey was not a blood 
brother is ridiculous and was gross error. He merely testified from a 
lifetime of belief and association. What reasonable person wouldn't 


have said the same thing? As we said in Sing, must a person have his 
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brothers and sisters blood tested before he can swear that someone is 


his brother? See Get v. Dulles, supra. | 


It is noted that Miss Wong's father was sufficiently credible to 
have been accepted by the United States Army. It is also recalled that 
he claimed her as his daughter after her birth on his trips to and from 





China in statements to the Immigration Service. (Stipulation, Tr. 259- 
269. It was also stipulated that he was in China at the time of her con- 
ception. Tr. 256. There is a marked similarity in physical character- 
istics and appearance between appellant and her father which was noted 
by the Court. (J.A. 98, Tr. 249) These factors, when taken together 
with the presumption of legitimacy, and the fact that blood tests did not 
dispute appellant's claim to being the daughter of Wong Hung Hai, make 
it impossible to see any proper basis for the Court's disregard of the 
testimony of Wong Hung Hai. 


Another significant factor in support of the credibility of appel- 
lant's father is the well known fact that women are not regarded as 
highly in China as are men. They place much greater emphasis upon 
men than they do women. Therefore, if Emily Wong were not the blood 
daughter of Wong Hung Hai why would he bring her to the United States ? 
Also, why would he have included her in his allotments while a member 


of the American Army during the War if she were not his daughter? 
(J.A. 84-85) | 


Cross-examination failed to develop any discrepancy in the prior 
statements by appellant's father and those he gave at trial. And the 
Court can be assured that the file is full of transcripts for anyone who 
has been admitted as a derivative citizen! 
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POINT SIX 

(Applicable only to Emily Wong, No. 14, 701) 
APPELLANT'S PRIOR STATEMENTS WHEN SHE WAS 
ONLY SIXTEEN AND HELD IN JAIL BY THE IMMI- 
GRATION SERVICE WHICH WERE AT MINOR VARI- 
ANCE WITH THOSE SIX YEARS LATER AT THE TRIAL 
DID NOT DESTROY HER CREDIBILITY OR TAKE THE 
PLACE OF PROOF THE GOVERNMENT WAS OBLIGED 
AND FAILED TO OFFER IN SUPPORT OF ITS DENIAL 
OF HER CLAIM TO AMERICAN CITIZENSHIP. 

Appellant contends that it was clearly erroneous for the trial 
court to have disregarded the undisputed evidence as to the circum- 
stances surrounding the prior inconsistent statements by her. These 
statements on collateral matters were not in any way related to the is- 
sue raised by the pleadings, namely, appellant's identity as the daughter 
of Wong Hung Hai, and should have been disregarded by the trial court. 
The circumstances surrounding the prior statements were that appellant 
gave them when she was just sixteen years old and without counsel being 
present, and held in jail by the Immigration Service. (J.A. 95, 96) She 
was alone, and friends, family or counsel were not present. She was 
"confused and frightened," (J.A. 96) and who wouldn't have been under 


the same circumstances ? 


The variances in her testimony at the trial and those statements 


she gave six years previously were not material to the issue in this 
case. They involved entirely collateral matters, and merely had to do 
with the time when she visited Canton with her father and mother. 
Whether she had this visit on the way back to her native village with her 
father and mother or at.another time is immaterial and insufficient to 
destroy her credibility under any circumstances -- and particularly 
here when all the affirmative evidence in support of the main issue in 
the case, namely her identity, is plausible, reasonable, and undisputed 
in the record. To hold against her on this flimsy basis would be to dis- 
regard the requisite common sense" that J udge Murphy in Wai and Yuk, 
135 F. Supp. 641, 644, found essential in considering discrepancies in 
Chinese cases. 
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CONCLUSION 


In view of the foregoing, appellants respectfully submit that the 


judgment in each case herein involved should be reversed. 


Respectfully submitted, 


CHARLES R, RICHEY 


1001 Fifteenth Street, N. W. 
Washington 5, D. C. | 


Attorney for Appellants 
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Board of Immigration Appeals from adverse decisions by the 
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2. Whether in deciding appellants actions for declaratory 
judgment under Section 503 of the Nationality Act, the Dis- 
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civil cases? | 
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appellants are not blood issue of United States citizens? 
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COUNTERSTATEMENT OF THE CASE 


The instant cases are consolidatéd’and involve appeals from 
orders of the District Court dismissing on the merits appeHants’ 
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complaints seeking judgments declaring them to be citizens of 
the United States and to enjoin interference with their alleged 
rights of citizenship (J. A. 2, 60-63; 64, 75-79; 80, 101-105). 
The District Court found jurisdiction under Wong Kay Suey Vv. 
Brownell, 97 U. S. App. D. C. 26, 227 F: 2d 41 (1955) ; cert. 
denied, 350 U.S. 969. 

It is undisputed that appellants lived in China, their place 
of birth, continuously until 1952 when they came to the United 
States; that in August or October 1952, appellants arrived in 
San Francisco with travel documents providing that their elig- 
ibility to enter the United States would be determined by the 
Immigration and Naturalization Service upon their arrival at 
a port of entry; that in December 1952, a Board of Special 
Inquiry denied appellants’ admission as United States citizens ; 
and that in May, 1953, the Board of Immigration Appeals dis- 
missed appellants’ appeals. — 

Appellants’ actions for declaratory judgment were filed, on 
February 11, 1954, under Section 503 of the Nationality Act 
of 1940, 8 U.S.C. (1946 ed.) § 903. Wong Kay Suey and Wong 
Poo Sing claimed United States citizenship as children of Wong 
Yem, concededly a United States citizen by birth. Appellant 
Emily Wong claimed citizenship as a daughter of Wong Hung 
Hai, concededly a citizen of the United States and son of Wong 
Yem. (J. A. 61-62; 76-77; 102-103.) 


A. Evidence and findings concerning Wong Kay Suey 


It was stipulated during the course of trial that Wong Yem, 
a citizen of the United States, if alive and called as a witness, 
would testify that appellant, Wong Kay Suey, is his son (R. 20) 
and that on two occasions Wong Yem identified one by the 
name of Wong Kay Suey as his son (R. 169). It was further 
stipulated that appellant’s age corresponds with the age of 
Wong Yem’s alleged child by the same name (R. 187) and that 
during recent years Wong Yem corresponded with and sent 
bank drafts to appellant (R. 168). 

Appellant Wong Kay Suey testified that he and Wong Kay 


Gong are twins, the fourth and fifth sons, respectively, born of *4 


eight to Wong Yem, and that three of his older brothers have 


er ee 
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previously entered the United States as citizens (J. A. 5-6). 
Suey identified a photograph and handwriting of Wong Yem 
as that of his father. The exhibit also contained a photograph 
of Suey (Pl. Ex.1,J.A.7). In his photographic exhibit num- 
ber two, Suey identified three male children respectively as a 
nephew, Wong Poo Sing (an appellant), and a neighbor's son. 
On each of two additional photographs Suey identified chil- 
dren as Wong Poo Sing and Emily Wong (both appellants). 
(Pl. Ex. 2 and 4, J. A. 8, 10). In his exhibit 3, Suey identified 
himself and several alleged relatives in a family picture which 
included a neighbor’s wife and a female child servant (J. A. 9). 
On exhibits 5 and 6, Suey identified alleged relatives (J. A. 
10-11). 

On cross-examination Suey testified that his mother had 
shown him the family picture, Exhibit 3. Thereafter, Suey 
admitted he had previously stated upon examination by the 
American Consulate in 1951, that he had no photographs, let- 
ters or remittance slips which might show some association be- 
tween himself and Wong Yem; that most of such things had 
been destroyed in some way or another (J. A. 18-19). 

Wong Poo Sing, an appellant, called in Suey’s behalf, testi- 
fied that he and Suey are brothers, and that Wong Yem is their 
father (J. A. 23-24). On cross-examination Sing identified 
two persons on Exhibit 3 who were not members of the family 
(R. 156). 

Emily Wong, also an appellant, testified that she is the 
daughter of Wong Hung High, a citizen of the United States, 
and that the latter is Suey’s brother (J. A. 24). 

Dr. Julius Richard Krevans testified in Suey’s behalf, that 
the technique employed in blood grouping is simple, but that 
the interpretation of the results “is extremely complex” (J. A- 
26). The doctor further testified, inter alia, that according to 
a law of inheritance a parent with type AB blood grouping: 
cannot have a child with an O type; that the law is rarely vio- 
lated (J. A. 28-29); that “back-typing rarely shows one who 
has been typed as O has either or both A and B suppressed 
(J. A. 33); and that there is a difference of opinion as to 
whether there are any sera used in blood grouping which pro- 
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- vide 100 percent accuracy (J. A. 28). The doctor explained 
that there is less likelihood of error in cases of positive re- 
- actions to AB tests, as opposed to negative reactions. The 
- doctor testified he recognizes Dr. Oscar B. Hunter, Jr., as an 
- authority in the field. (J. A. 36.) Following the testimony 

of the aforementioned witnesses appellant closed his case. 
Miss Anne Twomey testified through her deposition and on 
| behalf of appellee that when approaching eighteen years of 
age she studied to be a medical technologist for one year under 
- Dr. William Hinton at the Boston Dispensary ; that when nine- 
teen years of age she was employed briefly at the Carney Hos- 
pital in South Boston. Thereafter, Miss Twomey was em- 
ployed at the Somerville, Massachusetts, Hospital for twelve 
years and at the Public Health Hospital in Brighton for fif- 
teen years. Since 1931, Miss Twomey has been a member of 
the American Society of Medical Technologists which has held 
annual conventions and workshops. Miss Twomey has had 

numerous refresher courses in the field of medical technology 
by participating in the associations workshops. Her most re- 
cent refresher course in 1955 was for the purpose of being 
“brought up to date with anything new that was happening in 
the blood banking field.” (J. A. 48-49.) 

Miss Twomey’s fifteen years at the United States Public 
Health Hospital in Brighton was in the capacity of supervisor 
of the blood bank, in which capacity she did bleedings, typings, 
cross-watching and actually administered blood. Since 1955, 
she has been the hospital’s supervisory medical technologist 
which entails supervising “all the departments of the labora- 
tory, which include bacteriology, hematology, and chemistry. 
In addition to her supervisory capacity Miss Twomey still 
performs the actual tests when the workload is heavy (J. A. 
48, 50). During her approximate fifteen years at the United 
States hospital, Miss Twomey has performed on the average 
of five to ten blood grouping tests daily (J. A. 51). 

From daily records kept in the regular course of the hospi- 
tal’s blood banking business, Miss Twomey testified that on 
September 29, 1952, and October 20, 1953 she performed two 
separate blood tests on Wong Yem, “identified as Immigration 
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Authority and Out-Patient Department” and found his blood 
type to be “AB Positive” on both occasions (J. A. 51-55). 
Seven steps were used in the performance of the tests (J. A. 58). 
Given the hypothetical question that on occasions blood tests 
of a Chinese male proved his blood to be blood group AB, and 
that thereafter a second Chinese male was found to have blood 
group O, Miss Twomey gave her expert opinion that the person 
found to have AB blood group could not be the father of a 
child with group O (J. A. 55-56). 

Dr. Oscar B. Hunter, Jr., who is recognized as an authority 
by appellant’s witness (J. A. 36), testified upon a hypothetical 
question during his cross-examination that the results of blood 
tests given by a person, such as Miss Twomey, who for years 
has been supervisor of a blood bank in a qualified United States 
Public Health Service Hospital and who has the lives of the 
hospital’s patients depending upon her ability to perform these 
tests accurately, “are mighty reliable, particularly if they were 
done twice, on two different occasions” (J. A. 46-47). Dr. 
Hunter explained that the M and N factors are “difficult” to 
test; that a divergence among the M and N factors when tested 
on two separate occasions is insignificant where the A and B 
factors agree; and that no further tests are required to deter- 
mine that the person whose blood was tested belongs to blood 
group AB (J. A. 47-48). Dr. Hunter’s testimony on direct 
examination although substantially the same (J. A. 38-39) was 
only elaborated upon during cross-examination (J. A. 46-48). 

Dr. Hunter further testified that blood grouping tests of 
appellant Suey proved him to belong to blood group O (J. A. 
37). 

Prior to closing its case appellee, the Government, intro- 
duced Exhibits 3, 4 and 6 which show that the Wong Yem 
whose blood tests were taken by Miss Twomey on two separate 
oceasions in 1952 is the same Wong Yem alleged to be the 
father of Suey. 3 

Upon the foregoing evidence the District Court entered a 
memorandum opinion, consistent with its findings of fact (J. A. 
62) that appellant is blood group O; that Wong Yem had blood 
group AB and that “the evidence of record establishes that a 
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father of AB blood grouping could not have a son of O blood 
grouping” (J. A. 60-61). Consistent with its conclusions of 
law (J. A. 62) the court in his memorandum opinion held, 
“Plaintiff [appellant] has not established his claim to citizen- 
ship as: (1) He has not sustained his burden of proof by a fair 
preponderance of the evidence; and (2) the scientific evidence 
presented establishes that plaintiff [appellant] could not have 
been the blood child of Wong Yem” (J. A. 60). 


B. Evidence and findings concerning Wong Poo Sing 


Testifying in his own behalf, Wong Poo Sing claimed to be 
the blood brother of Wong Kay Suey (appellant), uncle of 
Emily Wong (appellant) (J. A. 72), and son of Wong Yem 
(J. A. 67). On one of his photographic exhibits which con- 
tained alleged members of his family, Sing identified one as 
Wong V. Liang (J. A. 69), just a child from the village (J. A. 
73). Sing explained that Wong V. Liang, although not an 
alleged relative appeared in the picture because, “My father 
always liked children so my father just asked him to come 
along.” On another photographic exhibit, Sing identified a 
female child as the servant of a next door neighbor (J. A. 
72-73). 

It was stipulated that in 1937 Wong Yem claimed one Poo 
Sing as a son (R. 216); that appellant Poo Sing’s age corre- 
sponds thereto (R. 217), and that Wong Yem made appellant 
Poo Sing co-owner of United States savings bonds totaling 
$9,500 (R. 217). 

Wong Kay Suey (appellant also) claimed Poo Sing as a 
younger brother (J. A. 74-75). Emily Wong testified that 
Wong Yem is Poo Sing’s father (J. A. 75). 

Following submission of the case, the District Court entered 
@ memorandum opinion, consistent with its findings of fact 
(J. A. 77), that Sing “averred, under oath, that he is the blood 
brother of Wong Kay Suey”; that Wong Kay Suey was held 
not to be the son of Wong Yem; and that “taking the testimony 
of Wong Poo Sing that he is the blood brother of Wong Kay 
Suey, Wong Poo Sing also cannot be the blood child of Wong 
Yem (J. A. 76). Consistent with its conclusions of law (J. A. 
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77), the court held that Sing had “failed to ascertain the burden 
of proof by a fair preponderance of the evidence” (J. A. 76). 


C. Evidence and findings concerning Emily Wong 


Testifying in her own behalf Emily Wong claimed Wong 
Hung High as her father (J. A. 83) and Wong Yem as her 
grandfather (J. A. 94). During cross-examination Emily testi- 
fied that she met her father in Hong Kong upon his return to 
China; but admitted that in October 1952, before the Immi- 
gration Service she had said she met her father in Mow Long 
Village, China, upon her return from school. Miss Wong testi- 
fied she made no trips after her father’s arrival in the Village, 
admitted she gave detailed description of a trip to Canton City 
with her parents, but denied she went with her parents (J. A. 
86-87). When confronted with her 1952 description of hotel 
quarters, Miss Wong admitted the prior testimony, but ex- 
plained “I was confused with a lot of trip, the trip when I 
returned from Hong Kong by the way of Canton to the village, 
at the time I stayed in the hotel” with her parents (J. A. 88- 
89). Her description of the Canton trip given at trial (J. A. 
89) did not conform to the alleged Canton trip given the Immi- 
gration Service (J. A. 87). Miss Wong then admitted she erred 
in 1952 concerning where she first met her father and who was 
present at the time (J. A. 89). Contrary to her 1952 statement 
that she had seen a certain uncle “at the airport” when she was 
leaving for the United States, Miss Wong denied the alleged 
uncle was present (J. A. 93). 

Notwithstanding the 1952 description of a trip to Canton 
City is from Mow Long Village, and her testimony at trial re- 
fers to a trip to Canton from Hong Kong, Miss Wong testified 
that she was confused in 1952 when Immigration Service had 
asked her about a trip to Canton City with her parents, even 
though the trips necessitated different routes and means of 
transportation (J. A. 96-97). 

Wong Hung High testified that Emily Wong is his daughter ; 
that he has three sons (J. A. 98); and that his four children 
were born in Mow Long Village. Thereafter, Hung High ad- 
mitted testifying before the Immigration Service in 1935 that 
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his oldest children were born in Hoy Sar Village (J. A. 100). 
Wong Poo Sing and Wong Kay Suey testified that Wong 
Hung High is their brother and Emily Wong their niece (J. A. 
100-101). 
| Upon the foregoing evidence the District Court entered find- 
ings of fact, conclusions of law (J. A. 102-104) and in its mem- 
- orandum opinion held as follows (J. A. 101-102) : 


«* * * The Court is of the opinion that plaintiff has 
not established her claim to citizenship by a fair pre- 
ponderance of the evidence. The only evidence that 
plaintiff is the blood child of Wong Hung Hai is her own 
testimony, Wong Hung Hai’s testimony and that of 
Wong Kay Suey and Wong Poo Sing, who may be 
characterized as “interested witnesses” herein; no birth 
certificate or like document was submitted. Further- 
more, plaintiff’s testimony is not entitled to credibility 
in light of the inconsistencies in her testimony at the 
trial in contrast with her prior sworn statements before 
the Immigration Service. Further doubt is cast upon 
plaintiff’s credibility as well as that of the witnesses 
Wong Kay Suey, Wong Poo Sing and Wong Hung Hai, 
all of whom testified to the blood brother relationship 
of the three witnesses, and the fact that they were all 
blood children of Wong Yem. This doubt arises from 
the scientific evidence in the Wong Kay Suey case, Civil 
Action 579-54, decided today, which establishes that 
Wong Yem could not have been the blood father of 
Wong Kay Suey (see Memorandum therein). * * *” 


STATUTES AND RULES INVOLVED 


Section 503 of the Nationality Act of 1940, 54 Stat. 1171, 
8 U.S.C. (1946 Ed.) § 903 provides in part: 


“Tf any person who claims a right or privilege as @ 
national of the United States is denied such right or 
privilege by any Department or agency, or executive 
official thereof, upon the ground that he is not a national 
of the United States, such person, regardless of whether 
he is within the United States or abroad, may institute 
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an action against the head of such Department or agency 
in the District Court of the United States for the Dis- 
trict of Columbia or in the district court of the United 
States for the district in which such person claims a per- 
manent residence for a judgment declaring him to be a 
national of the United States. If such person is outside 
the United States and shall have instituted such an 
action in court, he may, upon submission of a sworn 
application showing that the claim of nationality pre- 
sented in such action is made in good faith and has a 
substantial basis, obtain from a diplomatic or consular 
officer of the United States in the foreign country in 
which he is residing a certificate of identity stating that 
his nationality status is pending before the Court, and 
may be admitted the United States with such certificate 
upon the condition that he shall be subject to deporta- 
tion in case it shall be decided by the court that he is not 
a national of the United States.” 


Revised Statutes, Section 1993 (2 Stat. 153) and as amended 
48 Stat. 797, 8 U. S. C. §6, in pertinent part provided as 
follows: 


“A)l children heretofore born or hereafter born out of 
the limits and “jurisdiction of the United States, whose 
fathers were or may be at the time of their birth citizens 
thereof, are declared to be citizens of the United States; 
but the rights of citizenship shall not descend to children 
whose fathers never resided in the United States. 


* * + * * 


“Tn cases where one of the parents is an alien, the right 
of citizenship shall not descend unless the child comes to 
the United States and resides therein for at least five 
years continuously immediately previous to his eight- 
eenth birthday, and unless, within six months after the 
child’s twenty-first birthday, he or she shall take an 
oath of allegiance to the United States of America as 
prescribed by the Bureau of Naturalization.” 
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Sections 201 (g) and (h) of the Nationality Act of 1940, 54 
Stat. 1138, 8 U.S. C. §§ 601 g and h amended the 1934 Act to 
grant citizenship to: : 


“(g) A person born outside the United States and its 
outlying possessions of parents one of whom is a citizen 
of the United States who, prior to the birth of such per- 
son, has had ten years’ residence in the United States or 
one of its outlying possessions, at least five of which 
were after attaining the age of sixteen years, the other 
being an alien: Provided, That, in order to retain such 
citizenship, the child must reside in the United States or 
its outlying possessions for a period or periods totaling 
five years between the ages of thirteen and twenty-one 
years: Provided further, That, if the child has not taken 
up a residence in the United States or its outlying pos- 
sessions by the time he reaches the age of sixteen years, 
or if he resides abroad for such a time that it becomes 
impossible for him to complete the five years’s residence 
in the United States or its outlying possession before 
reaching the age of twenty-one years, his American cit- 
izenship shall thereupon cease. * * * 

“(h) The foregoing provisions of subsection (g) con- 
cerning retention of citizenship shall apply to a child 
born abroad subsequent to May 24, 1934. Oct. 14, 1940, 
chap. 876, Title I, Subchap. II, s. 201, 54 Stat. 1138.” 


Federal Rules of Civil Procedure, Rule 52 (a), in pertinent 
part provides: 


“Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor- 
tunity of the trial court to judge of the credibility of 
the witnesses.” 


SUMMARY OF ARGUMENT 
I 


Appellants were not denied a right or priviledge until May 
1953 when the Board of Immigration Appeals dismissed their 
appeals from orders of the Board of Special Inquiry excluding 
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appellants’ entry as United States citizens. Appellants there- 
fore lacked the prerequisite to assert jurisdiction under the 
Nationality Act of 1940, 8 U.S. C. (1946 ed.) § 963, prior to its 
expiration on December 4, 1952, and they have no right to seek 
relief by declaratory judgment under the Immigration and 
Nationality Act of 1952, 8 U.S.C. § 1503 (a). 


II 


The law is well established that claimants of United States 
citizenship under Section 503 of the Nationality Act of 1940 
have the burden of proving their case by a preponderance of the 
evidence. The burden the Government must carry in cases of 
expatriation and denaturalization is not applicable in the 
instant appeals. 

III 


The law is clear that findings of the trial court will not be 
set aside unless clearly erroneous. Upon conflicting evidence 
the trial court has the singular duty of resolving the issue. In 
weighing credibility the District Court for good reasons may 
reject even uncontradicted testimony. 

A. Blood test evidence conclusively establishes that Wong 
Kay Suey is not the blood son of the United States citizen, 
Wong Yem. The photographic evidence shows appellant in 
only one exhibit of several submitted. On the other hand, per- 
sons not alleged to be members of Wong Yem’s family also 
appear. The evidence sustains the trial court’s findings. It 
cannot be said such are clearly erroneous. 

B. Wong Poo Sing who claims under oath to be the blood 
brother of Wong Kay Suey, cannot be Wong Yem’s son since 
Suey is not. Thus, good reason appears to reject Sing’s claims 
of derivative citizenship from Wong Yem. 

C. The testimony of Emily Wong is unworthy of belief 
because of several material discrepancies existing between her 
testimony before the Immigration Service and at trial. More- 
over, since Emily claims that her father is blood brother to 
Wong Kay Suey and Wong Poo Sing and each of the three 
make the same contention, the Court had good reason to dis- 
believe each of the witnesses. Since the records do not indicate 
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that the trial court exceeded its discretion in weighing credi- 
bility or rejected testimony without good reason, the findings 
of the Court with respect to each of the appellants is not clearly 


erroneous. 
ARGUMENT 


L The District Court lacked jurisdiction under Section 503 
of the Nationality Act of 1940, since appellants’ right to sue 
did not commence until after the effective date of the 1952 
Act 


The administrative record, reveals that appellants arrived in 
this country in August and October 1952, and that pursuant to 
Section 17 of the Immigration Act of 1917, 39 Stat. 887, a 
hearing was held before a Board of Special Inquiry to deter- 
mine whether appellants should be allowed to land or should 
be deported. Appellants came to this country with the under- 
standing that their eligibility to enter would be determined 
upon their arrival. The hearings before the Board of Special 
Inquiry commenced in August 1952, and was continued on 
several occasions until December 1952, at which time the 
Board rendered adverse decisions. Appellants thereupon ap- 
pealed to the Board of Immigration Appeals which dismissed 
the appeals in May 1953. The Government contends that it 
was with the 1953 decisions that appellants’ asserted rights 
as a national of the United States were denied, and an “exist- 
ing right to sue for a declaratory judgment commenced.” 

On prior appeal in Wong Kay Suey v. Brownell, 97 U. S. 
App. D. C. 28, 227 F. 2d 41 (1955) cert. denied 350 U. S. 969, 
this Court held that the savings clause of the 1952 Act (Section 
405 (a), 66 Stat. 280, 8 U.S.C. A. 1101 note) was broad enough 
to cover appellants’ rights under the 1940 Act tosue for declara- 
tory judgment, saying: 

“Tn view of the savings clause, we do not take Section 

360 (a) to mean that an existing right to sue for a declar- 

atory judgment shall be cut off” [Emphasis supplied. ] 

Since the administrative record was not before this Court, it 

does not appear that the Court was apprised that appellants 

had not exhausted their administrative remedies until May 10, 

1953, when the Board of Immigration Appeals dismissed the 
appeals. 
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In the case of Hsiang v. Brownell, 234 F. 2d 232 (7th Cir. 
1956) plaintiffs arrived in the United States on July 8, 1952, 
under. travel documents similar to that. issued to appellants 
herein and filed.a suit. on- December 23, 1952, under Section 503 
of the Nationality Act of 1940, prior to a hearing and adverse 
decision by a Board of Special Inquiry, and the dismissal on 
April 19, 1955, of an appeal from such adverse decision. The 
Court found that plaintiffs had no right to seek relief under 
the Declaratory Judgment Act, saying: 


“As we read 503 in the Nationality Act of 1940, 8 
U. S. C. A. 903, vitality for actions flowing from that 
provisions springs from denials of claimants’ rights or 
privileges as nationals of the United States. But it was 
with the 1955 decision that plaintiffs’ asserted rights as 
alleged United States nationals were ultimately denied. 
They had expressly agreed eligibility determinations 
would await them at the port of San Francisco. Instead 
of denials, as in the passport cases relied upon by plain- 
tiffs in their brief, they received Travel Affidavits. Once 
here, however, the contemplated administrative process 
commenced operation. Without the requisite statutory 
denial in hand when plaintiffs filed their petition, for 
declaratory judgment, that jurisdictional defect tainted 
the proceedings. Nor can plaintiffs erect such a con- 
structive denial out of their detention on arrival, or 
from a statement of an agent of defendant as would re- 
pair that defect. All that went on before the final ad- 
ministrative decision.was prologue, not denial. * * * 
Without a jurisdictional anchor in 1952, their complaznt 
is unavailing as a remedy, then or now.” [Emphasis 
supplied. ] 

Denial of a right or privilege is a prerequisite to jurisdiction 
of an action for declaratory judgment of citizen. Teung v. 
Dulles, 229 F. 2d 244 (2d Cir. 1956). Appellants therefore, had 
no existing right to sue on December 24, 1952, when the Immi- 
gration and Nationality Act of 1952 became effective, and since 


.* the issue of citizenship arose in connection with exclusion pro- 


2Cf. Yoichi Fujit v. Dulles (9th Cir. decided October 10, 1958). 
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ceedings they have on right under 360 (a) of the 1952 Act, 8 
U.S. C. 1503 (a), to seek relief by declaratory judgment. 

The prior holding of this Court that the District Court has 
jurisdiction, which is based on allegations that there was a 
denial of admission prior to December 24, 1952, does not pre- 
elude another jurisdictional attack on the basis of the actual 
facts properly proved, for “where there are allegations of juris- 
dictional facts which are controverted, there always exists 
power to try the issues thus made.” Lune v. Dulles, 226 F. 2d 
796 (9th Cir. 1955). The legal issue which appellants now 
raise on the facts presently before the court was not presented 
or considered in the prior appeal with respect to jurisdiction. 
It is respectfully submitted, that upon the complete record, the 
District Court erred in finding jurisdiction existed under Wong 
Kay Suey v. Brownell, supra. 


Il. The District Court applied proper legal standards in deter- 
mining appellants are not children of United States citizens 


The law is well established that in actions for declaratory 
judgment of United States citizenship, claimants must sustain 
the burden of proof by a preponderance of the evidence. Lau 
Ah Yew v. Dulles, 257 F. 2d. 744, 745 (9th Cir. 1958) ; Louie Hoy 
Gay v. Dulles, 248 F. 2d 421, 426 (9th Cir. 1957); Chow Sing 
v. Brownell, 235 F. 2d 602 (9th Cir. 1956) ; Augello v. Dulles, 
220 F. 2d 344 (2d Cir. 1955) ; Lee Shew v. Dulles, 219 F. 2d 301 
(9th Cir. 1955); LyShew v. Dulles, 219 F. 2d 413 (9th Cir. 
1954). See also Devargas v. Brownell, 251 F. 2d 869, 891 (5th 
Cir. 1958). This of course, is the ordinary burden of proof 
required in civil cases. Lau Ah Yew v. Dulles, supra; Wong 
Gong Fay v. Brownell, 238 F. 2d 1, 2 (9th Cir. 1956) ; Chow 
Sing v. Brownell, supra. 

Consistent with the foregoing, appellants assumed the bur- 
den of proving they were United States citizens by “a prepon- 
derance of the credible evidence * * *” “Lau Ah Yew V. 
Dulles, supra, 257 F. 2d at 746. The record reflects that the 
District Court, as referenced in the counterstatement, properly 
applied the aforementioned standard with respect to each , | 
appellant. 
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Apellants’ contrary contention that the trial court was re- 
quired to shift the burden of proof to the Government as in 
cases of expatriation and denaturalization (Br. 15-17 ) is not 
supported by judicial authority submitted to this Court. Such 
a contention overlooks the fact that expatriation and denatu- 
ralization presupposes the existence of citizenship either by 
determination or concession. Although there may be conflict- 
ing opinions as to what constitutes a determination of citizen- 
ship,’ there is no conflict with the doctrine stated in Delmore v. 
Brownell, supra, wherein the court announced that, “Once the 
United States has determined that an individual is a citizen, 
it should be required to disprove its own its own determination 
by ‘clear, unequivocal and convincing evidence’ and the prin- 
ciple of cases” such as Monaco v. Dulles, 210 F. 2d 760 (2d Cir. 
1954) is applicable. That the Second Circuit intended to limit 
the Monaco doctrine to the Government’s affirmative claims of 
expatriation and denaturalization is clear from the Circuit’s 
opinion in Augello v. Dulles, supra. There a concededly dual 
national of the United States and Italy sought a declaratory 
judgment of United States citizenship under Section 503 of the 


Nationality Act of 1940. The Government claimed expatria- 
tion, and the court held the following, 220 F. 2d at 344: 


“In, this action the burden was on the plaintiff to 
prove that he is a United States citizen. Monaco v. 
Dulles * * * By proof of birth in the United States 
[already conceded] he made out a prima facie case of 
citizenship which was subject to rebuttal by proof of 
expatriation. But on the issue of expatriation the bur- 
den of proof was on the defendant”. [Italics supplied. ] 


Suffice it to add that in the instant cases there has never been 
a determination or concession of citizenship. Hence, citizen- 
ship of appellants is not presupposed as in cases of expatriation 
and denaturalization. The legal principles regarding the Gov- 
ernment’s burden of proof in the latter types of cases are not 
applicable here. Law Ah Yew v. Dulles, supra. 


2 Cf. Delmore v. Brownell, 236 F. 2d 598 (3rd Cir. 1956) with Mah Toi v. 
Brownell, 219 F. 2d 642 (9th Cir. 1955), cert. denied, 350 U. S. 828. 
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"JIL The evidence sustains the findings that appellants are not 
‘United States citizens: Such findings are not clearly 
erroneous 


Rule 52a, Federal Rules of Civil Procedure provides in perti- 
nent part: 


“Findings of fact shall not be set aside unless clearly 
erroneous, and due regard shall be given to the oppor- 
tunity of the trial court to judge of the credibility of the 
witnesses.” 
Thus, the Rule precludes reversal on appeal unless the findings 
of the trial court are “clearly erroneous”. Wong Moon Jee v. 
Dulles, 248 F. 2d 951 (1st Cir. 1957) ; Fooks v. United States, 
100 U.S. App. D. C. 348, 246 F. 2d 629, 637 (1956). 

Within the context of the rule, findings of the trial court are 
not “clearly erroneous” when the trial court remains within 
“the scope of his discretion” in weighing the credibility of 
witnesses. Wong Gong Fay v. Brownell, supra, 238 F. 2d at 3. 
Where the trial court’s findings of fact emerge from a conflict, it 
is “singularly the duty of the trial judge to resolve” the issue. 
Ladrey v. Commission on Licensure To Practice The Healing 
Art In The District Of Columbia, — U.S. App. D. C.—, —, F. 
2d — (No. 13,906, decided July 31, 1958), cert. denied, — 
U.S. —. On the other hand where testimony is uncontra- 
dicted, the rule is stated thusly: ° 


“The trier of fact need not accept uncontradicted testi- 
mony when good reason appears for rejecting i. 
Whether there was good reason for rejecting uncontra- 
dicted testimony is a proper subject of inquiry in this 
Court. Wong Gong Fay v. Brownell * * * [supra]. 
Among reasons which have been accepted as sufficient 
for the rejection of such testtmony are the interest of the 
witnesses, improbability, and important discrepancies in 
the testimony. Yip Nie Jork v. Dulles, 9 Cir. 237 F. 2d 
383, 385” (Italics supplied.) 


2 tau Ah Yew v. Dulles, supra, 257 F. 2d at 746. 
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When the records of appellants’ cases are viewed in light of 
the foregoing principles, it cannot be said that the findings of 
the trial court are clearly erroneous. 


A. Wong Kay Suey failed to sustain his burden of proof 


As references in the counterstatement, when confronted with 
hypothetical questions, Dr. Oscar B. Hunter, Jr., testified that 
duplicate AB blood grouping results obtained by tests on ap- 
pellant Suey’s alleged father, Wong Yem, were accurate. 
Suey’s expert witness did not deny that Miss Twomey’s tests 
showed Wong Yem to have “AB” blood. Dr. Hunter also 
established that Suey is blood type “O.” Appellee’s exhibits 
3, 4 and 6 show that the Wong Yem whose blood tests were 
taken by Miss Twomey in 1952 is the same Wong Yem who 
is alleged to be the father of Suey. When the foregoing is 
considered in light of the scientific evidence of record that an 
“AB” parent cannot have an “O” child,* Suey’s self-serving 
testimony, as well as that of Wong Poo Sing and Emily Wong 
are unbelievable. In any event, Suey’s testimony pitted 
against scientific evidence posed at most, a conflict which was 
“singularly the duty of the trial court to resolve.” Ladrey v. 
Commission On Licensure To Practice The Healing Art In 
The District of Columbia, supra. 

Although the blood tests are conclusive in excluding Wong 
Yem as Suey’s father, cf Beach v. Beach, 72 App. D. C. 318, 
114 F. 2d 479 (1940), it is not amiss to note that Suey ap- 
pears, if he does at all, in only one of his photographic exhibits. 
That Suey does appear in a picture does not establish he is the 
son of Wong Yem. Moreover, other persons appear in the 
same picture (Defts. Ex. 3) who admittedly are not members 
of Wong Yem’s alleged family. 

It is patent that appellant Wong Kay Suey failed in his 
burden of proving that he is a blood son of Wong Yem. 


“See “A Report of the Committee on Medicolegal Problems American 
Medical Association”, 149 American Medical Association Journal 649 (June 
14, 1952) ; See also 163 A LR 942 and annotation at 46 A. L. R. 2d 1018. 
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B. Wong Poo Sing failed to sustain his burden of proof 


As references in the counterstatement, Wong Poo Sing main- 
tains that he is the blood brother of Wong Kay Suey. Since 
Wong Kay Suey cannot, according to the blood tests, be the 
blood child of Wong Yem, reason and logic dictate that ap- 
pellant Wong Poo Sing, an avowed blood brother of Wong 
Kay Suey, cannot be the blood child of Wong Yem. 

In Lue Chow Kon v. Brownell, 122 F. Supp, 370 (S. D. N. Y. 
1954) three plaintiffs in actions under Section 503 of the Na- 
tionality Act of 1940, claimed they were blood brothers, sons of 
the same father. The blood test evidence introduced by the 
Government showed that one of the plaintiffs could not be the 
son of the alleged father. After giving substantial weight to 
this evidence, the court held that “plaintiffs’ claim that they 
are brothers is not scientifically consistent with their claim that 
they are all sons of Lue Don Wing,” and he dismissed the 
actions. The Second Circuit affirmed, 220 F. 2d 187 (2d Cir. 
1955), holding that the dismissal was supported by the blood 
test evidence which showed that one alleged brother could not 
be the son of Lue Don Wing, and that if all three plaintiffs were 


brothers, as they had testified, Lue Don Wing could not be the 
father of any of the three. 

In view of the foregoing appellant Wong Poo Sing has not 
carried his burden of proving that he is a blood son of an 
American citizen. 


C. Emily Wong failed to sustain her burden of proof 


The doctrine of Lwe Chow Kon v. Brownell, supra, applicable 
to Wong Poo Sing, swpra, is equally applicable to Emily Wong 
who testified under oath that she is the daughter of a blood 
brother of Wong Kay Suey. 

In addition, the testimony of Emily Wong is not without 
patent discrepancies; with respect to where she first saw her 
father on his last visit to China, and who was present; with 
respect to her visit to Canton City, the mode and route of travel 
and concerning when she had seen one alleged to have been her 
sixth paternal uncle. Emily’s testimony on the foregoing be- 
fore the Immigration Service in 1952 cannot be reconciled with 
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her testimony at trial. Under these circumstances, it was 
within the court’s discretion to disbelieve appellant Emily 
Wong. Wong Gong Fay v. Brownell, supra; Wong Moon Jee 
v. Dulles, supra. The personal interests of appellants, Wong 
Kay Suey, Wong Poo Sing and her alleged father is as apparent 


| as her material discrepancies. Clearly the court could prop- 


erly reject her testimony. Cf. Law Ah Yew v. Dulles, supra; 
Wong Gong Fay v. Brownell, supra; Wong Moon Jee v. Dulles, 
supra; Chow Sing v. Brownell, supra. It cannot be said that 
the trial courts findings were “clearly erroneous”; especially, in 
the absence of any documentary evidence to support the claim 
that appellant is the daughter of a United States citizen. 


CONCLUSION 


Wherefore, it is respectfully submitted that the judgment 
of the District Court be affirmed. 
Ourver GascH, 
United States Attorney. 
Cart W. BELCHER, 
Harry T. ALEXANDER, 


Assistant United States Attorneys. 
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25 July 1958 Notice of appeal. Copy mailed to U. Ss. Attorney. 


25 July 1958 Bond on appeal with Hartford Accident and In- 
demnity Co., in the sum of $250.00, approved 
and filed, J. Morris. 


1 Aug. 1958 Designation of record on appeal by plaintiffs, 
August 1, 1958, filed. 
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Civil Action No. 579--'54 
Complaint for Declaratory Judgment 

Wong Kay Suey, plaintiff, by his attorney, complains against 
the defendants, as follows: 

1. This Court has jurisdiction of this action under Section 503, 
Chapter V, of the Nationality Act of 1940, as amended, (54 Stat. 1171, 
ch. 876, 8 U.S.C. 903) for a judgment declaring plaintiff to be a citizen 
of the United States. 

2. The defendants named herein administer the Immigration and 
Naturalization Laws of the United States and have erroneously deter- 
mined that plaintiff is not a citizen of the United States. 

3. Plaintiff was born in China on or about August 30, 1927. 
Plaintiff's father, Wong Yem, is a native-born citizen of the United 
States. Under Section 1993 of the Revised Statutes (1875) and Act of 
March 2, 1907, ch. 2534, 34 Stat. 1229, plaintiff is now and always 
has been sincé his birth a citizen of the United States by virtue of the 
American citizenship of his said father. 

4. Plaintiff arrived in the United States at San Francisco, 
California, on or about August 7, 1952, and upon having his application 
for admission to this country as an American citizen denied under the 
Nationality Act of 1940 by the San Francisco office of the Immigration 
and Naturalization Service, he was released under bond, and then pro- 
ceeded to exhaust all administrative rights and remedies available to 
him. Plaintiff has thus been denied by defendants his rights and privi- 
leges as a citizen and national of the United States. 

5. Plaintiff is a necessary witness to prove the allegations 
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herein and to establish before this Court his right to a judgment as de- 
manded; it will be necessary for plaintiff to be present for the prepara- 
tion of and the trial of this case. | 

WHEREFORE, Plaintiff prays for a judgment as follows: | 
(1) That plaintiff is now and has been since birth a citizen of 
the United States; 
(2) That defendants herein be enjoined from detaining plaintiff 
in any way, and otherwise denying his rights and privileges as a citizen 
and national of the United States; 
(3) For such other and further relief as this Honorable Court 
deems appropriate in the circumstances. | 


_/s/ Charles R. Richey 
Attorney for Plaintiff, 
* 


[ Filed November 5, 1956] 
ANSWER 
First Defense 

The complaint fails to state a claim upon which relief may be 

granted. | 
Second Defense 

Answering the numbered paragraphs of the complaint specifi- 
cally, defendants aver: 

1. Denied. 

2. Defendants admit that they administer the Immigration and 
Naturalization laws of the United States but deny they have erroneously 
determined that plaintiff is not a citizen of the United States. 

3. Defendants admit that plaintiff was born in China but are 


without knowledge or information sufficient to form a belief as to the 
date of plaintiff's birth. Defendants admit that Wong Yem is a citizen 
of the United States but deny that he is plaintiff's father. The remain- 
ing allegations contained in paragraph 3 are denied. | 
4. In answer to paragraph 4 defendants admit that plaintiff 
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arrived in the United States at San Francisco, California on or about 
August 7, 1952. Further answering, defendants aver that by decision 
dated December 2, 1952 plaintiff's application for admission to the 
United States was initially denied by the Board of Special Inquiry for the 
reason that plaintiff was an alien immigrant as defined in Section 3 of 
the Immigration Act of May 26, 1924, that under Section 13(a)(1) of the 
Immigration Act of May 26, 1924 plaintiff was inadmissible to the 
United States in that he was an immigrant not in possession of valid 
immigration visa and not exempted from the presentation thereof by 
said Act or regulations made thereunder, and that under Executive 
Order 8766 of June 3, 1941 plaintiff was inadmissible to the United 
States in that he did not present an unexpired passport or official docu- 
ment in the nature of a passport issued by the government of the coun- 
try to which he owed allegiance or any other travel document showing 


his origin and identity. Plaintiff appealed this decision and on May 20, 
1953 the Board of Immigration Appeals affirmed the decision of the 


Board of Special Inquiry and dismissed the appeal. Plaintiff's motion 
for rehearing was denied by the Board of Immigration Appeals on Octo- 
ber 27, 1953. Defendants deny that plaintiff possesses any rights and 
privileges as a citizen and national of the United States, but admits 
that his alleged claim thereto was finally denied on May 20, 1953. 

5. Denied. 

Third Defense 

For a complete and separate defense to the complaint defendants 
aver that the Court is without jurisdiction of the complaint for the rea- 
son that the final denial of plaintiff's application for admission to the 
United States as a citizen was on May 20, 1953, subsequent to the re- 
peal of the Nationality Act of 1940, that plaintiff was denied no right 
as a national of the United States prior to the repeal of Section 503 of 
that Act, and for the further reason that plaintiff's only remedy lies in 
habeas corpus. 

WHEREFORE, having fully answered, defendants demand 
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judgment herein together with the costs of this action. 


/s/ Oliver Gasch 
OLIVER G H 


United States Attorney 
* * 


[ Certificate of Service] 


‘EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washingt4n, D. C. 
Monday, May 26, 1958 
* * *x * 

WONG KAY SUEY, | 
the plaintiff, being first duly affirmed through the interpreter, was exa- 
mined and testified through the interpreter as follows: 

* * * * 
DIRECT EXAMINATION 
BY MR. RICHEY: 
Q. What is your full name and address--current address ? 
A. My name is Wong Kay Suey. I live 324 Livingston Street, Brooklyn, 
New York. | 
Q. And where were you born? A. I was born at Mow Long 
Village, Hoy Ping District, Kwongtung Province, China. 
Q. How long did you live in Mow Long Village, in the Hoy Ping 
District of Kwongtung Province, China? --approximately. A. I lived 
there until Iam 25 years old. 
. What is the name of your father? A. Wong Yem. 
. And where is your father now? A. My father is dead. 
. Where did he die? A. Boston, Massachusetts. 
. When? A. 1956. 
Did you attend the funeral? A. Yes, I attended the 
What is the name of your mother? A. My mother, | 
Ju Shee. 


@. And where does she now reside? A. Now she live in Hong- 


kong. 
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@. Do you have any brothers and sisters? A. Including my- 
self, eight brothers, no sisters. 

Q. Could you give us the names of your brothers? 

* * * * 

THE WITNESS: My oldest brother, Wong Oon Ten; the second 
one, Wong June High; the third brother, Wong Hung High; the fourth one, 
myself. 

BY MR. RICHEY: 
Q. Proceed. A. Wong Kay Gong. 
Proceed, until he finishes. A. Twin brother. 
. Wong Kay Gong, twin brother with whom? A. With myself. 

Q. What are the other brothers' names, in the order of their 
birth? A. Wong Kay Fong, Wong Poo Sing, Wong Kan Gyip. 

Q. Where is Wong Oon Ten at the present time? A. He en- 
tered United States when he was a child, and he served in the United 
States armed forces. He killed in action in 1944. 

Q. Do you know where he was killed while he was a member of 
the United States Army? A. He killed in action in France. 

Q. Where is Wong June High, the second oldest brother ? 

A. After he came to this country and he had argument with my father, 
he left home and never got in touch with the family. 

Q. He is in the United States? A. Yes, he isin U. S. 

Q. Where is Wong Hung High? A. He is in New York. 

Q. Are the rest of your brothers in China at the present time? 
When I say China, I include Hongkong. A. Kay Fong and Kay Gong in 
China. Kan Gyip is in Hongkong. 

Q. What was the date of your birth, Mr. Wong? A. In Chinese 
Republic, the 8th month, 4th day. 

MR. RICHEY. Would you translate that, Mr. Interpreter, 
according to the Chinese calendar, into the American equivalent ? 

THE INTERPRETER. August 30, 1927. 

BY MR. RICHEY: 

Q. Now did your father, Wong Yem, ever visit China after you 
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were born there on August 30, 1927? A. Yes, he visited China, 
Q. And when he visited China after you were born, where did 
he stay? Where did he sleep? Where did he live? A. He live in Mow 
Long Village. 
Q. And with whom did he live? What house? A. He live with 
the family. 
Q. Does that include Mr. Suey? A. Yes. | 
Q. Did you ever have correspondence with your father when 
you were in China and he was in the United States? A. Yes, I cor- 
responded with my father and he sends money to support the family. 
Q. He sent money to support the family, including Mr. al 
A. Yes, of course myself included. 
Q. Of course, what? A. Myself is included within the a 
Q. Was your mother living in the same house with you and 
your other brothers when your father was in China, your mother Ju 
Shee? A. Yes, we all live together in one house. 


* * * * 


(Statement of Wong Yem, August 3, 
1948, was marked for identifica- 
tion as Plaintiff's Exhibit No. 1.) 


Q. Lhand you Plaintiff's Exhibit 1 for identification and call 
your attention to the photograph in the lower lefthand corner thereof and 
ask if you can identify it. A. Yes. This is my father. | 





Q. And whose picture is represented by the photograph immedi- 
ately to the right of the one you have just identified as your father, 
Wong Yem? A. This is myself. | 


Q. Have you seen this document with this writing before? 


A. Yes. 
Q. Whose signature is that on the lower righthand corner of 
this document, represented by Plaintiff's Exhibit1? A. It seems this 
is my father's writing. | 
Q. You recognize that handwriting, don't you? A. Yes. This 
is my father's signature. 
MR. RICHEY. I offer Plaintiff's Exhibit 1 in evidence. | 
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MRS. PARK. Will you indulge me just a minute, Your Honor? 
Under the circumstances, Mr. Yem being now deceased, I won't 
object to this, Your Honor. 
THE COURT. It may be marked in evidence. 


(The statement of Wong Yem, here- 
tofore marked for identification as 
Plaintiff's Exhibit No. 1, was re- 
ceived in evidence.) 


(A sheet of paper with two photographs 
attached was marked for identifica- 
tion as Plaintiff's Exhibit No. 2.) 


BY MR. RICHEY: 


Q. I hand you Plaintiff's Exhibit 2 for identification and call 
your attention to the photograph at the top of Exhibit 2 and ask you if 
you can identify the individuals in that picture, starting from left to 

33 right. ‘A. This is my youngest brother, Wong Kan Gyip. 
Q. On the left; that is the first one. Now the second one, from 


left to right. A. The second one, Wong Jim Tung. He is my oldest 
brother's second son. 

Q. Go ahead. Proceed, from left to right. A. The third per- 
son from the left is Wong Poo Sing, my seventh brother. 

The fourth person's name is Wong V. Liang. He is just neigh- 
bor in the same village. 

Q. In what village? A. Mow Long Village. 

-Q. Now, Mr. Wong, directing your attention to the lower photo- 
graph on Plaintiff's Exhibit 2, could you tell us who the individuals 
represented by that photograph are? A. The one on the left is Wong 
Poo Sing, my seventh brother. | 

Q. And who is on the right? A. The one on the right is Emily 
Wong, who is my niece. 

Q. Do you have any idea when these pictures were taken? 
A. I do not know. 

MR. RICHEY. I offer it in evidence. 

THE COURT. It may be received in evidence. 
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(The paper with two photographs at- 
tached, heretofore marked for iden- 
tification as Plaintiff's. Exhibit No. 


2, was received in evidence.) 


(A group photograph was marked for 
identification as Plaintiff's Exhibit - 


No. 3.) 
BY MR. RICHEY: 


Q. Directing your attention to Plaintiff's Exhibit 3 for identifi- 


cation, I ask if you can identify the individuals in this picture in 


| 


reverse 


order, starting from right to left. A. The first person, myself, from 


the right. 


The next person, Wong Yem, my father. 
The third one would be Wong Poo Sing. | 
Q. Andthe fourth? A. The fourth one, Wong Hung High 
The one in the center, the fifth one, is my grandmother. | 
Q. And she is the mother of whom? A. She is the motHer of 


my father. 
Q. Wong Yem? A. Wong Yem. 
This person is Wong Hung High's wife. 
Q. Go ahead. A. My mother. 


Q. Wait a minute. Seven is your grandmother? Is that 


THE INTERPRETER. Seven is the mother. 

BY MR. RICHEY: 

Q. What is her name? A. Ju Shee, my mother. 
Q@. Who is eight? A. Wong Moon Yen's wife. 


Q. And where does she live? Mow Long? A. She live in the 


Mow Long Village. 


Q. Who is the last individual there in that photograph, on the 


left? A. The last person is a servant. 


Q. Ask him if he recalls approximately how old he was when 
that picture was taken. A. I can't remember exactly when. But I was 


approximately about eight or nine years old at the time. 


Q. And where was the picture taken? A. This picture wae 


taken at Han Kong Market. 
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@. And how far is that from his home in Mow Long Village? 
A. Approximately three or four lis. 
MR. RICHEY. L-i-s, which means miles, if Your Honor 
please. 
I offer this in evidence, if Your Honor please. 


Do you have any objection? 
MRS. PARK. No. 


(The group photograph heretofore 
marked for identification as Plain- 
tiff's Exhibit 3 was received in 
evidence. ) 


* * 


(Another photograph was marked for 
identification as Plaintiff's Exhibit 
No. 4.) 


BY MR. RICHEY: 

Q. I call your attention to Plaintiff's Exhibit 4 for identification 
and ask if you can identify that. A. The one on the left, Wong Poo 
Sing; and the one on the right is Emily Wong. 

MR. RICHEY. Do you have any objection (handing photograph 
to counsel for defendants) ? 

38 MRS. PARK. No. objection. 
MR. RICHEY. I offer it in evidence. 
THE COURT. It may be marked in evidence. 


(The photograph heretofore marked 
for identification as Plaintiff's Ex- 
hibit No. 4 was received in evidence. ) 


* * 


(Another photograph was marked for 
identification as Plaintiff's Exhibit 
No. 5.) 


BY MR. RICHEY: 

Q. Directing your attention to Plaintiff's Exhibit 5, I ask if you 
can identify it. A. The one on the right, Emily Wong. The one in 
the center is the wife of Wong Hung High. 

Q. The one on the far left? A. Wong Dang Tao, the youngest 
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son of Mr. Wong Hung High. | 
MR. RICHEY. I offer it in evidence (handing photograph 
counsel for defendants). 
MRS. PARK. I have no objection. 
THE COURT. It may be received. | 


(The photograph heretofore marked 
for identification as Plaintiff/s Ex- 
hibit No. 5 was received in evidence.) 


(A photograph was marked for iden- 
tification as Plaintiff's Exhibit No. 6.) 


BY MR. RICHEY. 

Q. Directing your attention to Plaintiff's Exhibit 6 for identifica- 
tion, I ask you to identify the people in the photograph, from right to 
left. A. The one onthe right, standing, Wong Poo Sing; my mother, 





the one in the center; the one on the left, Emily Wong. | 
Q@. And they are all members of your family, as previously iden- 
tified? A. Yes, they are all in my family. 
MR. RICHEY. I offer it in evidence. 
MRS. PARK. I have no objection. 
THE COURT. It may be received. 


(The photograph heretofore marked 
for identification as Plaintiff's Ex- 
hibit No. 6 was received in evidence.) 


BY MR. RICHEY: 
Q. Mr. Wong, do you have in your possession any letters or 
correspondence you had with your father when he was in the United 
States and you were in China? Do you have them in your possession? 
A. I do not have them. 
Q. Did you give them to the Immigration Service at San /Fran- 
cisco at the exclusion hearings ? | 
40 MRS. PARK. I object, Your Honor. This is leading. Iam 


SOrry. 


THE COURT. I willpermit him to lead. 
THE WITNESS. Yes, I gave all of them. 
MR. RICHEY. I ask the Government at this time if it has in its 
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possession copies of those letters which the plaintiff gave to the Govern- 
ment at the time he attempted to enter the United States in 1952--be- 
tween himself and his father. 


MRS. PARK. Ican only say, Your Honor, the Immigration file 
I have does not contain those letters. There is some reference in there 


to some letters; but whether these are they, I don't know; and there are 
no copies of any letters in the file. 

MR. RICHEY. May I ask the Assistant United States Attorney 
if she will admit, in the light of the decision of the Board of Immigration 
Appeals, that there were letters presented consisting of correspondence ~ 
between the plaintiff and his father when the father was in the United 
States and the plaintiff was in China? 

MRS. PARK. Yes, there was reference to that, Your Honor. 

MR. RICHEY. You will stipulate for the purpose of this record, 
Mrs. Park, that it shall be deemed to include correspondence between 
the plaintiff and his father, Wong Yem, when he was in the United 

States, the father, and the plaintiff was in China? 

MRS. PARK. Of recent date, of whatever date the Board refers 
to, in recent years, Your Honor. 

THE COURT. Is that satisfactory to you? 

MR. RICHEY. Yes, Your Honor. 

THE COURT. All right. Let the record so show. 

MR. RICHEY. Your witness. 

CROSS EXAMINATION 

BY MRS. PARK: 

Q. Mr. Suey, when was the first time you came to the United 
States? A. I left in 1952. 

Q. And at that time did you have an immigration visa with you? 
A. I don't understand what document. In Hongkong the consul give me 
some kind of paper and allowed me to buy airplane ticket, and proceeded 
to United States. 

Q. I show you this document. Is this the document to which you 
refer? A. Ihave seen this paper, this document. I don't remember 
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whether it is sent here by the American consul, or I travel with this 
paper. 

MRS. PARK. Mr. Richey, will you agree to this? It is'part of 
the Immigration records. ! 
42 MR. RICHEY. All right. | 
MRS. PARK. Will you mark this Defendants’ Exhibit 1, please. 
If Your Honor please, I would like to offer that in evidence as 
Defendants’ Exhibit 1. 
THE COURT. It may be received. 


(Immigration File was marked and 
received in evidence as Defendants' 
Exhibit No. 1.) 


MRS, PARK. The travel document is marked with a little yel- 
low tab, Your Honor--"'Travel Document." I would direct Your Honor's 
attention particularly to the top of the second page. (The exhibit was 
handed up. ) | 

THE COURT. All right. 

BY MRS. PARE: 

Q. Mr. Suey, when you came to the United States you under- 
stood your eligibility to enter the United States would be determined 
by the Immigration and Naturalization Service on your arrival here. Is 
that true? A. Yes, I understood that. | 

Q. On direct examination I understood you to say that you lived 
in Mow Long Village, in the Hoy Ping District, until you were 25 years 
old. Is that right? A. Yes. I also lived in Hoy Sar Village. And 
prior to coming to this country I lived in Hongkong for a while. - 

Q. When did you live in Hoy Sar Village? A. I don't remem- 

ber when I moved over to Hoy Sar Village. I was just a child. 

Q. Do you remember your approximate age? Were you a baby, 
or older? Do you remember the move, is what I want to know. A. I 
remember that we moved to Hoy Sar Village and lived there fora while. 

Q. Do you remember the move? Do you remember actually 
moving? A. Yes. | 


Q. And where did you live when you went to Hongkong? | 








44 


14 

lived in 252 Fa Yeun Street, Kowloon. 

Q. Do you remember when your father visited you in Mow Long? 
You said, I believe, on direct examination that he visited you there. 
Do you remember the approximate date? A. When I was about six or 
seven years old, my father come back to Mow Long Village to visit. 

Q. Did he also visit you in Hoy Sar Village? A. Approximately 
Chinese Republic 23. 

THE INTERPRETER. Which would be 1934. It is Chinese 
Republic between 23 and 24, which would be either 1934 or 1935. 

MRS. PARK. That is when he visited him in Hoy Sar Village? 

THE INTERPRETER. Yes, ma'am. 

BY MRS. PARE: 

Q. How often did your father write to you in Hoy Sar Village? 
A. Most of the letters were addressed to my mother and regarded to 
our health. Otherwise I don't have direct communications with my 
father, but my father usually write to my mother. 

Q. So his father didn't write directly to Wong Kay Suey? 

MR. RICHEY. You have already stipulated he did. And the 
record shows he had correspondence. 

MRS. PARK. I asked him how often. 

BY MRS. PARK: 

@. How many years in all would you say your father spent in 
China, that is, of his adult life? 

MR. RICHEY. Your Honor, I ask that that be rephrased. He 
has no personal knowledge of what happened before his birth. 

MRS. PARK. Well, to his knowledge. 

THE WITNESS. Prior to this I don't know. But the last trip he 
stay in China approximately four years. 

BY MRS. PARE: 

@. And what was the date of that? A. Approximately Chinese 
Republic 22--1933. 

Q. That was his last visit, in 1933? A. The best I can remem- 
ber, yes. 
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Q. LI understood you to say you had a twin brother. When was 
the last time you saw your twin brother? A. About 1944. 
@. And where was that when you last saw him? A. In the Hoy 
Sar Village. | 
@. And where did he go from Hoy Sar Village, your twin broth- 
er? A. He left for Hongkong. ! 
Q. Has he written to you from Hongkong? A. No, never. 
Q. Have you heard from him since you have been in the United 
States ?--your twin brother, thatis. A. No. 
Q. I understood you to say that your first brother's second son 
is now in the United States. Where is he now? A. I have heard that 
he is in Portland, Oregon. 
Q@. Does he write to you? A. We write to each other before. 
But lately we haven't communicated with each other. | 
Q. What do you mean by "before"? When did you write to him ? 
When you were in China or when you were in the United States? 
A. After I came to this country. | 
@. And when was the last time you received a letter from him? 
A. 1953. | 
THE COURT. Where was he then? In Portland? 
THE WITNESS. Portland, Oregon. 
BY MRS. PARK: | 
Q. Where is your brother, Wong Hung High? A. He is/in 
New York. | 
Q. New York City? A. New York City. 
Q. Do you know the date of your mother's birth? A. Yes. 
@. What is that? A. I know she was born the fifth month. 
I don't know the day and the year. | 
Q. You do not know the year. IfItold you, Mr. Suey, you 
testified in 1952 your mother was born in 1887, would you say that that 
was accurate? A. I cannot remember. 


Q. Well, could you tell us the approximate age of your mother 


now ? 
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THE COURT. What is the relevancy of this, please? 

MRS. PARK. I will show, Your Honor, with respect to the 
youngest child, if the child was born-- 

THE COURT. Isee. 

MR. RICHEY. The age of the youngest child, if I may inter- 
rupt, has nothing to do with this. I don't see the relevancy of this at 

47 all. 

THE COURT. I don't, either. 

MRS. PARK. If Your Honor please, it is only that she would 
have been 46 years old when the youngest child was born--which would 
seem improbable. | 

THE COURT. I have known of many such instances. 

MRS. PARK. I will drop that, then. 

BY MRS. PARK: 

Q. Describe to us your house in Hoy Sar. Was it a one-story 
house, or two-story? Tell us a little bit about it. A. The house is 


three stories, ‘including the ground floor, second floor and third floor. 


@. And how many rooms in the ground floor? A. One hall, 
one living room, one bedroom. 

Q. That is on the first floor? A. On the first floor. 

Q. Andon the second floor, what is on the second floor? 

A. On the second floor, in the front is a balcony, and a living room 
and a bedroom. 

Q. And then on the thirdfloor? A. Onthe third floor, in the 
front is a large, open sun deck; in the back is one large room. 

@. And who lived there in the house with you in Hoy Sar 2 
A. My mother, my oldest brother's wife, and the rest of my brothers 

48 that are in China. 

@. Who were the rest of the brothers who were in China at that 
time, when you were living in Hoy Sar? A. Wong Poo Sing, Wong Kay 
Gong, Wong Kay Fong; my mother, Ju Shee; Wong Jim Tsing. That is 
a nephew. Wong Bong Hong. 

Q. What were the floors made of in your house in Hoy Sar? 
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A. The ground floor is the earth type of tile--earth tile. The second 
floor is a concrete floor. The open sun deck is a concrete floor. The 
larger room inside is a wooden floor with the brick type of tile laid on 
top of the wooden floor. | 
Q. On the second floor the floor was wooden with the tile on . 
top? A. No; this is third floor. The second floor is concrete floor, 


| 
| 
| 


entirely concrete. 
Q. Did you have any pets in your house, any dogs, cats? 

A. No pets or any animals. | 
@. No animals? Nochickens? A. No chickens. | 

Q. And what did you do when you were in Hoy Sar? Did you 

work? A. I don't work. | 
Q. Did you goto school? A. Yes, I goto school. 

49 Q. And where did you go to school? A. I go to Hee Hen School, 


| 
| 


Han Kong Market. | 
Q. Did you go to any other school? A. I also attended |Fong 


Tao High School, Dick Tao Street. 
Q. When you went to these schools, did you stay at the school? 
Did you live there and sleep there, or would you come back home again ? 
THE COURT. A boarder or a day scholar, is what you mean? 
MRS. PARK. Exactly, Your Honor. | 
THE WITNESS. I lived in school. | 
BY MRS. PARK: | 
@. And did your brother, Wong Poo Sing, go to school with you? 
A. No, not at the same time. | 
Q. And to what school did he go? Do you know? A. Yes. He 
attended Hee Hen School in Han Kong Market. | 
Q. Did any of your brothers go to school with you in Han Kong 
Market? A. My twin brother, Kay Gong, attended school at the same 
time with me. | 
Q. And for how long did you and your twin brother go to school 
together? A. We both attended school together about four years. 
50 Q. When you were going to school, would you tell us the route 


| 
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you took from Hoy Sar Village to Han Kong Market? Did you have to 
cross any barriers or rivers or anything like that? A. Yes; I have to 
cross one bridge. 

Q. Tell us a little bit more about it. Was there a bridge there, 
or did you cross by ferry? A. We walked to market, and we would 
walk across the bridge near Han Kong Market. The bridge is near Han 
Kong Market. 

Q. I show you Plaintiff's Exhibit 3, which is a family picture. 
Can you tell me when was the first time you saw this picture? A. I 
don’t remember when I first see this picture. 

Q. Did your father show it to you for the first time? A. I 
haven't seen this small picture; but I have seen a larger picture that that 
one was-- 

Q. This one? A. Yes. 

Q. When was the first time you saw that one? A. My mother 
showed me this picture. 

@. Your mother showed you that picture? A. Yes. 

Q. Isn't it true, Mr. Wong Kay Suey, when you appeared in 

Hongkong at the passport office and you were asked if you had 
any photographs, you said no; you had none? 

MR. RICHEY. That isn't the way to impeach a witness, Your 
Honor. She has to lay a foundation. 

THE COURT. If you have such a statement, you should con- 
front him with it. 

MRS. PARK. Will you excuse me just a minute, Your Honor ? 
I had it marked, but it seems to have dropped out. 

BY MRS. PARE: 

Q. When you appeared at the American consulate in 1951 to 


apply for a passport, isn't it true you were asked the following ques- 


tion ?-- 
' "Do you have any evidence such as letters, photos, re- 
mittance receipts and so forth which would show some associa- 
tion between you and your father over a number of years?" 
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Were you asked that question at that time? A. Yes. 
Q. And was this your reply ?-- | 
"No. Most of the things that you are asking about were 
destroyed some way or another." 

A. Yes. 
MRS. PARK. Will you excuse me, Your Honor, just a minute ? 
THE COURT. Mrs. Park, where did you get that large aaa 
there? | 
MRS. PARK. It was a part of the Immigration file, Your Honor, 
that was submitted to me. 
THE COURT. Does the Immigration file show how it was pro- 
cured and where it was taken and what it was, and whether it is|a copy 





| 


or an original? 
MRS. PARK. No. This apparently was produced by one of 





these plaintiffs at the Immigration hearing and was submitted to them. 
It was marked "Exhibit No. 1." | 


THE COURT. And the plaintiff here is supposed to be the boy 
standing at the extreme left? | 
MRS. PARK. As I understand it. | 
THE COURT. That is he, all right. When it was taken, I don't 


MR. RICHEY. He is on the extreme right, facing the picture. 
MRS. PARK. Yes. It is a little girl on the other side. ' 
MR. RICHEY. Excuse me, Your Honor. | 
THE COURT. Yes. It is his picture. When was it taken? 
MR. RICHEY. The file will show that they had an examination 
made of this photograph, for the purpose of determining whether or 
not it was an authentic photograph and whether it was the age repre- 
sented by the persons who offered it. It was established that it was an 
53 authentic photograph and could have been taken in 1935, as they 
said. 
THE COURT. Is the smaller picture there a picture taken from 
this, or is this a blow-up of the smaller photograph? | 
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MR. RICHEY. As far as I know, Your Honor, it is identical. 
THE COURT. Iknow itis. But which was made first? I 
thought it was blown up from the small one. But it looks to me as 
though it is not a blown up picture, now. Which is which? 
MR. RICHEY. The small one was made from the larger one, 
yes. 


THE COURT. All right. Then I was mistaken when I said the 
larger one was blown up. Go ahead. 

BY MRS. PARK. 

Q. Ido want to ask you about the house in Mow Long. Do you 


remember that? A. Yes, I remember it. 

@. And how many stories was that house? A. Just on the 
ground floor. 

THE COURT. One story? 

THE INTERPRETER. One story. 

BY MRS. PARE: 

@. And about how many rooms were in that house? Do you re- 

member? A. One bedroom in each side of the house. In the 
center is a living room, with two kitchens, one on each side, and an 
open skylight in front of living room. 

Q. How many of you were living in that house at that time? Do 
you recall? A. I don't remember. 

Q. What kind of lights did you have in the house in Mow Long ? 
A. We used kerosene lamps. 

@. And did you have the same lighting in Hoy Sar? A. Also 
the same thing. 

Q. Do you still correspond with any members of your family 
in China? A. No. The ones living in Hong Kong, yes. The ones 
living in China, no. 

Q. Who lives in Hong Kong? A. My mother, my wife, Hung 
High's wife, Wong Kan Gyip, Wong Oon Ten's wife. 

Q. And do you write to all of them? A. Mostly they write to 
me, and I very seldom write to them. 
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Q. Do you have any of those letters with you? A. I don't 

bring any. | 
Q. Where did your niece, Emily Wong, live in China? A. She 

lived in Mow Long Village. 

@. And when you were there did you go to her house to visit 


her? A. I don't have to make a visit to her, because the two villages 


are quite close and we often see each other. 

Q. So you did not go to her house? Is that right? A. I go back 
to Mow Long Village very often. But that house we have in Mow Long 
is mostly all women living in the house, and I don't ay pay 
much attention. 

MR. RICHEY. May I interject that I have learned in handling 
these cases that women are not considered so important as in the 
United States? 

THE COURT. I know that is true. 

BY MRS. PARE: 

Q. Did Emily Wong come to see you? A. I don't stay home 
very much, and most of the time Iam out. AndJI don't know if she 
comes to visit, or not. 

Q. When your father was at home visiting you, what did he do? 
Did he work? A. No, he did not work. 

Q@. Describe a day inthe home. What would he do to keep 
himself busy? A. He hardly does anything around the house. Some- 
times he goes to Han Kong Market and return. That is all. ! 

Q. Tell me about Han Kong Market. How many stores 

there? | 

MR. RICHEY. Is this really relevant, Your Honor, and help- 
ful? 

THE COURT. I don't know. It doesn't seem to be, except she 
is testing his memory, I suppose. | 

MRS. PARK. Yes, Your Honor. 

THE WITNESS. There is about a hundred to two hundred 
stores in Han Kong Market. 
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BY MRS. PARK: 

Q. Do you know what a Hal Goon is? A. No. 

THE INTERPRETER. This is new to me, too, this Hal Goon. 

THE COURT. You don't know it, either? 

THE INTERPRETER. I don't. 

Would you repeat that again? 

BY MRS. PARK: 

Q. Do you know what a Hal Goon is? It is a coaching book. 

MRS. PARK. It is referred to in some of the decisions, Your 
Honor. 

THE COURT. A coaching book? 

MRS. PARK. Used to coach people with respect to a town or 
village in China. 

THE COURT. Oh. 

57 THE WITNESS. I don't know such things. If I do have such 
things, I could have testified much easier. Instead I try in here to 
testify the best way I know how to testify, on my memory. 

MRS. PARK. I think that is all I have, Your Honor. 
THE COURT. Is there any redirect? 
MR. RICHEY. Just a few questions. 
REDIRECT EXAMINATION 
BY MR. RICHEY: 


* * * x 


Q. At the time you were attending school, isn't it a fact you 


were recognized as a son of Wong Yem among your friends? A. Yes. 


Q. And isn't it a fact you don't know whether your brother, 

Wong Kay Gong, your twin brother, is dead or alive? A. I don't know. 
58 Q. As far as you know, he may have been killed by the Com- 

munists? Isn't that right? A. As far as I know. I have no knowledge 
of where he is or whether he is living or dead. 

MR. RICHEY. I would like the record to show, if Mrs. Park 
will agree, because it is a fact, that bank drafts were made payable to 
Mr. Wong Kay Suey, which had been drawn on various banks, by Wong 
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Yem, his father, while he was in China. It is referred to in the opin- 
ion of the Board of Immigration Appeals in your file. Would you stipu- 
late that the record would so show? | 
MRS. PARK. Whatever the Board says, I will agree. 
* * * *« 

154 WONG POO SING, | 
being first duly affirmed, was examined and testified as follows 
through the interpreter: 

DIRECT EXAMINATION 
BY MR. RICHEY: | 
@. Mr. Wong, what is your full name and address? A. Wong 
Poo Sing. 
Q. And where do you live? A. 605 West 138th Street, New 
York City. 
Q. Do you have a brother by the name of Wong Kay Suey ? 
A. Yes. 
Q. And can you identify him? A. Yes (pointing to plaintiff). 
@. Where were you born, Mr. Sing? A. Mow Long Village, 
Hoy Ping District, Kwongtung Province, China. 
Q. And did Wong Kay Suey live with you there? A. I was born 
in Mow Long Village and then moved to Hoy Sar Village. I lived in Hoy 
Sar Village with my brother, Kay Suey. | 
Q. And after you were born you always lived with him dnd the 
rest of your family? Is thattrue? A. Yes. 
Q. I call your attention to Plaintiff's Exhibit 3 in evidence, and 

call your attention to the person at the right of the photograph. | Going 

155 from right to left, who is the person in the righthand corner of 
that picture? A. The first person on the right is Wong Kay Suey, and 


the second one is my father. 
Q. You attended school in China, did you not? A. Yes. 
Q. And did your brother, Wong Kay Suey, go to the same 
school? A. He went to Hee Hen School. After he finished from Hee 
Hen School, I go to Hee Hen School myself. 
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Q. And when you and your brother attended this particular 
school, did you register there and did you give the names of your 


parents in that registration? A. Yes. 

Q. What was the name of the father and mother given by you and 
given by your brother, Wong Kay Suey, when you attended this school? 
A. When we register, only use my father's name, and used Wong Yem. 

Q. And that is your father? A. Yes. 

@. And does Wong Kay Suey have the same father you have? 

A. Yes. 
MR. RICHEY. I have no further questions at this time. 
% * * bd 
161 EMILY WONG, 
being first duly sworn, was examined and testified through the inter- 
preter as follows: 
DIRECT EXAMINATION 

BY MR. RICHEY: 

Q. What is your name? A. Emily Wong. 

MR. RICHEY. May I ask leading questions, in order to expe- 
dite it? 

THE COURT. You may. 

162 BY MR. RICHEY: 

Q. And you live in New York, do you not, Miss Wong? A. Yes. 

Q. And what is the name of your father? A. Wong Hung High. 

Q. Andis he a brother of Wong Kay Suey? A. Yes. 

@. And can you tell us where Wong Kay Suey is now? A. Over 


MR. RICHEY. May the record show she identifies Wong Kay 


THE COURT. Sitting in the courtroom, yes. 

BY MR. RICHEY: 

Q. And did you see Wong Kay Suey in China when you were in 
China before you came to the United States? A. Yes. 

Q. And did you see him frequently? A. Yes. 
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THE COURT. Is she related to him? 

MR. RICHEY. Yes, she is his niece. Wong Hung High, 
father, is this man's brother. And her father was a member of | 
Armed Services in World War Il. 

I have no further questions. 

* * * 

CROSS EXAMINATION 
BY MRS. PARK: | 
@. Where did you see Wong Kay Suey in China? A. I saw him 


back in the village, and also saw him in Hong Kong. 
Q. In what village did you see him? A. Mow Long Village. 
Q. Did you live in Mow Long Village? A. Yes. 
Q. Did he come to your house to see you there? A. We met in 


the village. | 
Q. Did he come to your house? A. Very seldom. 
@. And did you visit his house? A. Yes. 
Q. And you are the same Emily Wong who has filed a suit in 
this Court for a judgment of citizenship? A. Yes. 
MRS. PARK. That is all. 
* ok 
128 Thereupon 
DR. JULIUS RICHARD KREVANS, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MR. RICHEY: 
Q. Doctor, what is your full name and address, please? 
A. Julius Richard Krevans, 5720 Uppington Road, Baltimore 9, Mary- 
land. | 
Q. Would you spell your last name for the benefit of the re- 
porter. A. K-r-e-v-a-n-s. 
Q. And by whom or with whom are you associated and em- 
ployed? A. Iam employed by the Johns Hopkins University College 
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of Medicine, and by the Johns Hopkins Hospital. 
Q. And would you describe your educational and professional 

129 background, for the benefit of the Court and of counsel for the 

Government. A. I graduated from the New York University College 

of Medicine and took a training in pathology, and then went into the 

Army, where I spent one year in pathology and one year in hematology 

at the Walter Reed Hospital. 

I then came to Johns Hopkins Hospital and spent a year as a 
fellow in hematology, and then two more years taking house staff train- 
ing in medicine. This brought me to 1953, and from 19 53 to the pres- 
ent time I have been a member of the full-time faculty at Johns Hopkins 
Hospital and Johns Hopkins School of Medicine. 

@. And have you done any work in the field of blood-banking, in 
addition to hematology and pathology? A. Yes. Since 1953 I have been 
in charge of the blood bank of the Johns Hopkins Hospital, and in charge 
of teaching the blood banking, blood groups and blood group genetics to 
the Johns Hopkins medical students. 

Q. And as a professor that is your field, in so far as the stu- 
dents of the medical school at Johns Hopkins are concerned? A. He- 
matology and blood banking, yes. 

Q. Now, Doctor, what is your opinion about these tests, as to 
whether or not they are complicated--blood grouping and blood typing 
tests? A. I think they are complicated, yes. 

130 THE COURT. You mean the actual testing? 

THE WITNESS. Well, the complete testing of any blood is 
complicated, almost unendingly complicated. 

THE COURT. That is, with respect to the end products you 
get? 

THE WITNESS. Yes. 

THE COURT. The technique of it is not; it is simple, isn't it? 

THE WITNESS. The technique itself is simple. The interpre- 
tation of what you get is extremely complex. 

THE COURT. Exactly. 
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BY MR. RICHEY: | 
Q. Now, Doctor, what are the various types of controls 


are recommended by pathologists and hematologists for those w 
blood testing for medical-legal work? | 
* * ak ae 
132 THE WITNESS. Now with that idea of what control is, I would 
think that in medical-legal blood grouping the first thing you would 
have to be sure of is that you are certain that the blood you were ex- 
amining was of the right person--some foolproof way to make sure 
that the blood tested in the laboratory was-- 
THE COURT. The same blood taken from the subject? | 
THE WITNESS. Right. And, secondly, that it be done in dupli- 
cate. | 
THE COURT. One checking on the other? 
THE WITNESS. Correct. And that when there was more than 
one way to determine the particular blood group that you were search- 
ing for, that it be done in both of these different ways. | 
So that, for example, if you are testing in the RH blood group 
system, you can use two different kinds of anti-serum. And we, just 
in routine banking work, without going into the genetic part of it, we 
use both different kinds. 
Or if you are testing the ABO blood group system, that you test 
both the cells, the red blood cells and the liquid part of the blood, 
which can be tested independently to get the same result. 
* * * * 
133 BY MR. RICHEY: 
Q. Doctor, is there a type of control called "oack-typing”? 
A. Yes; this applies to the ABO blood group. 
Q. Doctor, let me ask you, in your opinion is it essential in 
medical-legal work that back-typing be done in the ABO group? A. I 
think it is not only essential in medical-legal work, but it is essential 
just in the routine operating of a blood bank. We routinely back-type 
every patient for ABO grouping. | 
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Q. And would you tell us why back-typing is essential and im- 
portant in all blood grouping work? A. It serves for this double check. 


It serves to eliminate mechanical mistakes which can occur. It serves 


to pick up those very occasional cases when the anti-serum doesn't 


seem to agglutinate. That is how these results are read, as you prob- 
ably know, the particular cells that are tested. 

Q. Now is it a fact that no serum provides 100 per cent accu- 
racy? A. I guess so. 

Q. It is a fact? 

THE COURT. You guess so? 

134 THE WITNESS. Yes. I think--well, I will say yes. I think no 
serum could provide a hundred per cent accuracy. 

THE COURT. What do your medical records say with respect to 
that ? 

THE WITNESS. Well, there is a difference of opinion. There 
will be some sera that are so excellent and so potent that they will 
agglutinate almost all of the blood that they should agglutinate. But 
there are, I think, enough exceptions to say that no serum would be 
considered a hundred per cent accurate. 

* * *x 

135 BY MR. RICHEY: 

@. Now, Doctor, as a person familiar with this field and as a 
person familiar with the literature, on this very complicated subject, 
are there instances where AB group parents have had O group children? 
A. Yes, there are such recorded instances in the literature. 

THE COURT. Numerous? 

BY MR. RICHEY: 

Q. Do you have any of that literature with you, Doctor? 

A. Yes, I do. 

THE COURT. Are they numerous? 

THE WITNESS. No, they are not numerous. 

THE COURT. Are they very rare? 

THE WITNESS. Well, may I refer to the collection? 
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THE COURT. Certainly. 
THE WITNESS. In Dr. Wiener's book on blood groups and 
transfusions he has a summary of 15 separate reports on group AB 
mothers, and the blood type of their children. And this comprised a 
total of 946 children, of whom three were type O. So this is an in- 
stance of three tenths of a per cent. | 
THE COURT. It doesn't make any difference, then, the type 
that the father had? | 
THE WITNESS. Well, it does. 
136 THE COURT. He might have had O, mightn't he, in that? 
THE WITNESS. Yes. But the law of inheritance, which is in 
discussion here, has to do with the fact whether or not an AB parent 
can have an O child. And it doesn't matter which of the parents is AB. 
Now according to this particular theory, an AB parent cannot 
have an O child. In the studies recorded in the . literature they almost 
always use mothers rather than fathers, to avoid the possibility of 


illegitimacy as much as possible. So that this would be three out of 
946 mothers who were type AB had O children--three out of 946 chil- 
dren born to type AB mothers had type O blood--which would give an 


\ 
| 
i} 





incidence of three tenths of a per cent. 
BY MR. RICHEY: | 
Q. And what about the other major groupings, the M and N and 
RH factors? Where would the incidence be, higher or lower, with re- 
spect to deviations, as between the various groups ? A. Probably the 
best group to use in medical-legal work in terms of the rarity of devia- 
tion from the rule has been the MNS group or system. | 
Q. And where has the greatest deviation from the rule of ex- 
clusion been found? Has it been found with the ABO groups? H's The 
137 ABO and the RH, I think, would qualify. | 
Q. And most of the exceptions to the rule, to the applicability 
of the rule, has been found where it says that an AB parent cannot have 
an O group child? That is where the majority of the exceptions fall 
within? Is that not true? A. That is right. | 
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Q. Now, Doctor, if a blood grouping test was performed in 
this manner that Iam about to read to you, I want to ask you a question 
after I have read this question: 
Tell us exactly in detail the procedure followed by you 
in making this test. 
"His blood was drawn from an arm vein, it was put into 
a bottle that had an anticoagulant--the anticoagulant is potas- 
sium and ammonium oxalate; it was then tested against known 
purchased serums, Anti A and Anti B. The reaction to these 
serums was positive in both Anti A, Anti B, and is so recorded. 
Following this he was tested with the RH or Anti D serum by ex- 
posing a drop of his blood toa drop of the serum, and the reac- 


tion noted. This was also found to be positive. A drop of his 


blood was then exposed to the Anti C serum and was found to be 

positive. A drop of his blood was exposed to the Anti E serum 

and was found to be negative." 

A. These are all capitals, aren't they? 

Q@. Yes, that is correct. (Continuing reading:) 

"A drop of his blood was exposed to the Anti M serum 
and found to be positive. Anda drop of his blood was then ex- 
posed to the Anti N serum and found to be negative." 

If that was done, if those seven steps were taken, would that in 
your opinion be sufficient to insure accuracy in terms of the result? 
A. For what purposes, might I ask? 

Q. For the purpose of determining the type of blood grouping 
that that particular individual had. A. I think I would add to that two 
steps. I would take the test blood serum, in other words, the liquid 
element of the ‘patient being tested, and add some of that serum to 
known A cells and to known B cells. And if this type was correct, then 
there should be no agglutination in either of those two cases. That 
would be the back-typing, for A and B. 

Q. Now let me ask you this, Doctor. If you had done a test on 
an individual, and then repeated the test and you got a different result, 
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in the M and N factors, and you got the same result in the ABO factors, 
what would your procedure be? Or what would any recognized patholo- 
gist's procedure be in that circumstance? A. Which question do you 


want me to answer ? | 
139 My procedure would be to have it done over again and get a new 
sample of blood, to make sure that there wasn't some mistake from the 
first to the second; and check into the procedures as to how they were 
done. | 
Q. That would be your procedure. | 
Now in answer to my second question, as an expert in the field, 
from your knowledge of the practices of others, what would they do? 
A. I would guess that would be pretty universally what people would do. 
THE COURT. In the ordinary course? | 
THE WITNESS. Yes, just leaving outside this special problem, 
if this happened in our blood bank, we would do it over again. | 
BY MR. RICHEY: | 
Q. Now you referred to a book by Alexander Wiener, did you 
not? A. Yes, sir. 
Q. What is his background in this field, sir? A. Oh, I guess 
he is the pioneer. He is one of the world's authorities. | 
@. How many similar authorities are there in the United States 
who rank similarly or on a par with Dr. Wiener? A. Not more than 
two or three. 
Q. Not more than two or three. 
140 Would you say that Dr. Israel Davidsohn, of the University of 
Chicago Medical School, is an authority in this field, too? A. Pretty 
close to that stature--not as high as Dr. Wiener, but awfully well 
known. | 
Q. Has it come to your attention that he has written in the 
magazine, The American Practitioner, for March 1947, wherein he 
also points out that there are exceptions to the rule of inheritance 
which says that an AB parent cannot have an O group child? ! 


Are you familiar with his writings, reports and conclusions as 
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to that? A. Yes; I have seen that report. 

Q. And you agree with his conclusion, of course? A. Yes, I 
do. 

THE COURT. And it doesn't matter whether that is ten years 
old or not? 

THE WITNESS. No, because-- 

THE COURT. Have you had this more potent sera since then? 

THE WITNESS. Yes, there are more potent sera since then. 
But there are more exceptions since then, also. Asa matter of fact, 
there have been some very recently published exceptions. 

BY MR. RICHEY: 

141 Q@. Is there a gentleman who is an expert in this field by the 


name of Race? A. Yes. 
Q. And have you had occasion to learn of any findings that he 
has made recently with respect to the conclusion that an AB parent 


cannot have an O group child? A. Yes. Dr. Race has recently re- 
ported, as a matter of fact, last year in Chicago, a mechanism by which 
these genes, these blood groups, can disappear from one generation 

and then come out in the next generation. 

THE COURT. That would be what is known as a throw -back ? 

THE WITNESS. I guess so. That is a pretty good description 
of it. 

THE COURT. Going back to a grandparent? 

THE WITNESS. What is essentially involved is something sup- 

pressing the ability of this blood group to express itself until another 
pattern of inheritance is established. And this has also been reported 
by another worker besides Dr. Race. 

BY MR. RICHEY: 

Q. Iassume, Doctor, that there are known instances, as re- 
ported in the literature, and perhaps you have had this experience 
yourself, where initially on the first one or two tests, maybe two or 
three tests, the child would come out group O. And then after doing 

142 extensive checking through your system of controls, such as 





33 
back-typing, it could be determined that that person who originally 
came out group O had group A or B, or both, asa suppressed entity in 
his blood. Is that not true? A. Those instances are rare, but they 
are certainly recorded. 

THE COURT. How rare? 

THE WITNESS. There are, I think, 12 such bloods See in 
the world's literature. But they have only very recently been discov- 
ered, and I don't know what their true incidence would be. But there 
are 12 such bloods that are known. Dr. Philip Lavine recently reported 
on such an incidence. 

BY MR. RICHEY: 

Q. Now, Doctor, I call your attention to an article by Dr. Leon 
Sussman, of New York, and I believe that appears in the Journal of the 
American Medical Association of July 1954. Are you familiar with his 





article? A. Yes, sir. I have my own copy. | 
Q. Directing your attention, if I may, sir, to the paragraph 
where he says as follows: 
"Basically the following principles should be used in 
performing blood tests for medicolegal purposes: | 
'l. The blood specimen must be fresh." 
Do you agree with that, sir? A. Yes. 
Q. No. 2-- | 
"Ydentification of the specimen and the subject must be 





foolproof. Signature, finger-printing, or mutual recognition by 
the opposite party in the action are suggested. ! 

"Clear and correct marking of the specimen is essen- 
tial.” | 
Do you agree with that? A. Yes. 
Q. (Continuing reading: ) 


"The test must be performed by a qualified expert. 


These qualifications have been agreed upon by a panel of ex- 
perts which are listed in a pamphlet prepared by the American 
Medical Association. Certainly such experts must be trained 


| 
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in both immunohematology andgenetics. The utilization of less 
expert persons must be discouraged, as even the suspicion of 


error is not permissible." 

Do you agree with that? A. Yes. 

Q. (Continuing reading:) 

‘The serums used in testing must be of unquestionable 
potency and specificity." 

Do you agree with that? A. Yes. 

Q. (Continuing reading:) 

"All tests are run in duplicate, with both positive and 
negative controls, and all readings are done by the blind tech- 
nique suggested by Wiener." 

Do you agree with that? A. Yes. 

5 Q. Allright. Now if we have a case showing exclusion, should 
that be done by another expert? A. I agree with that, too. That is the 
next recommendation. 

Q@. Right. You have no quarrel with any of these conclusions, 
do you? A. Not a bit. 

@. And as an expert, you think that they should be followed re- 
ligiously and to the letter? Is that not true? A. Yes. 

ss * * * 

146 Q. This hypothetical question I read you a moment ago about 
the seven steps, how would you describe that in the context of what you 
just said? A. They would be your positive and negative controls. 

Q@. But beyond that they didn't go beyond positive and negative 
control? A. No. 

* 

BY MR. RICHEY: 

@. Is there such a thing, Doctor, as a saliva test to determine 
the accuracy of these groupings? A. Yes. You can in some instances 
of problems help yourself by seeing whether or not these same blood 
group substances are secreted in the saliva. 

147 Q. And that conceivably could be in a case involving a close 


a 
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question, such as we have here, another technique employed to insure 
accuracy, could it not? A. It can add, yes. | 

THE COURT. How long has that been known? | 
THE WITNESS. Oh, about 20 years, I guess. | 
THE COURT. It isn't ordinarily used, is it? 
THE WITNESS. No. This becomes a technically difficult tech- 
nique, and is only done in the highly specialized laboratories that do 

this kind of work all the time. | 

BY MR. RICHEY: 
Q. What is the best known laboratory in the city of Boston? 
A. The Blood Grouping Laboratory of Boston. For this work, you 
mean. | 
Q. Yes, for blood grouping, bloodtyping. A. Yes. 
Q. Would the U.S. Public Health Service Hospital, or any other 
hospital in Boston, be on a par with that particular laboratory ? | A. No. 
# ae x * 

149 CROSS EXAMINATION 
BY MRS. PARK: | 
@. And am I correct in understanding you to say that there are 


1 
| 
| 
| 


only 12 cases in medical history where an O parent has had an AB child, 
or an AB parent has hadan O child? A. No. There are only 12 cases 
of this type of this situation where it is due to this suppressing effect 
where we know why it is true. There are others in which there/is no 
150 explanation for the so-called discrepancy. But there are 12 in 
which there is this newly discovered known suppressing effect. | 
THE COURT. Twelve out of how many, would you say?) 
THE WITNESS. That is impossible to say, Your Honor: These 
are cases that are run into when something is amiss in the usual pat- 
tern; and then those individual families are studied. And there are 


three in, I think, New Jersey, and seven in Bombay, and two in England. 
THE COURT. All right. Continue. | 


BY MRS. PARK: | 
Q. I don't recall whether you gave the date of that article which 
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you first quoted about the percentage of the number--Dr. Wiener's 
article, I believe it was? A. No, I didn’t. Itis from Dr. Wiener's 
textbook. And would you like the year the textbook was published-- 

Q. The date of it. A. --or the date of the articles to which it 
refers? I have both. 

Q. Well, I would like both, then. A. The textbook was pub- 
lished in 1943. And the articles it refers to were published from 1925 
to 1935. There are 15 separate reports. 

* * * * 

151 THE WITNESS. There are later editions of this book which I 
think you may have. The same tables are in the 1948 textbook. 

BY MRS. PARK: 

@. The same tables are in there; but the article was originally 
written in 1929. 

Now, Doctor, isn't it a fact, if there is a positive reaction to 
this AB test, that there is less likelihood of error than if there were 
not that positive reaction? 

THE COURT. Do you understand that question ? 

THE WITNESS. Yes, Ido. Iam trying to think, balancing the 
errors of one against the errors of the other. 

MR. RICHEY. I didn't hear the question myself. 

THE WITNESS. The question was that if there is a positive re- 
action, is that less likely to be a mistake than if there is a negative 
reaction. In other words, are more errors made by missing the agglu~ 
tination than by seeing the agglutination. And I think the answer to that 
would be yes. 

BY MRS. PARE: 

Q. There is less likelihood of error with the positive, which 
you have when you get the AB. A. That is fair. 

Q. Do you know Dr. Oscar Hunter-- A. Yes. 

152 Q. --of the Hunter Memorial Laboratory? A. Yes. 
Q@. And do you recognize him as an authority in this field? 


A. Yes. He runs one of the largest laboratories here in Washington. 


a 





* 


98 Thereupon 
DR. OSCAR B. HUNTER, JR., 
called as a witness by counsel for defendants and being first duly sworn, 


was examined and testified as follows: | 
DIRECT EXAMINATION 
BY MRS. PARK: 


* *« * *x 


99 MRS. PARK: I submit, Your Honor, that the Doctor is quali- 
fied as an expert in pathology. | 
THE COURT. Unquestionably. 
MRS. PARK. Thank you. 
BY MRS. PARK: | 
Q. Dr. Hunter, did you at my request make a blood grouping 
test of Wong Kay Suey, who is sitting here in the courtroom today ? 


A. Yes, I did. 


aK cs * * | 





102 THE WITNESS. And of these tests I can give you the results, if 


you wish. | 
BY MRS. PARK: | 
Q. Would you, please. A. I found that Wong Kay Suey belongs 
to blood group O of the International group. | 
I found, also, that he has an RHO positive factor which corres- 
ponds to the Fisher nomenclature, classified as D--large D. | 
I found that he had the RH prime factor, which corresponds to 
the big C factor. And he did not have the RH double prime factor or 
the HR prime factor which corresponds with the big E or the little c 


factor. 
I also found that he did have the big M factor and the big N fac- 


| 


tor. 
And those are the groups that I determined on this individual. 


| 
{ 


* * * * 


BY MRS. PARK: 
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Q. Now is it possible, Dr. Hunter, by means of blood grouping 
tests to determine whether two men, who claim that they are father and 
son, are not in fact father and son? A. That is a correct statement, 
that is, that it can be shown that they cannot be father and son. 

104 Q. And'can this determination be made without knowing the 

mother’s blood grouping? A. Yes, it is possible to do that. 
* * a * 

105 Q. Assuming that a medical technician, who for eight years 
prior to 1952 had performed a minimum of five to ten blood typings or 
groupings tests per day in the United States Public Health hospital, in 
September of 1952 and again in October of that year, drew blood, ap- 
proximately 5 cc's, from the arm vein of a person and put this blood 
into a bottle that contained an anticoagulant, potassium and ammonium 

106 oxalate-- 

* * * ok 

Q. --and then drew up, with a dropper, a drop of this blood 
and mixed it with American Hospital Anti A serum, and then after a 
few moments observed that there was a clumping or an agglutination of 
the blood; and further assuming that this same technician, using an- 
other drop of this same blood, mixed it with American Hospital Anti B 
serum, and observed after a few minutes a clumping or an agglutination 
of the blood; what if anything in your opinion would such a procedure and 
result indicate with respect to the blood group of that person whose 
blood was used? A. Well, that would be a very straightforward tech- 
nique for doing the AB typing, and that individual would belong to blood 
group AB. 


Q. Now if such a procedure were used, what would be your 
opinion as to the accuracy of the results of that test? A. I would con- 
sider, if the test was done on two separate occasions and the same re- 
sults were obtained, with what was described as a well known and es- 
tablished blood typing serum, by a person who was qualified, I would 

107 say that it was an accurate answer. 


Q. Assuming further that this same technician, using the same 
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samples of blood, exposed a drop of this blood to Anti M serum jand 


Anti N serum, and in both September and October with respect to the 


| 


Anti M serum there was a clumping, but as to the Anti N serum in 


September there was no clumping, but in October there was a clumping, 





would such discrepancy in the result as to this N factor make arly dif- 
ference in your opinion as to the accuracy of the result of the AB 
group? A. No, not really, because the M and N typing is a difficult 
typing. It is well known among serologists and pathologists that the 
Anti M serum is very strong and the Anti N serum is relatively weak. 


| 


And I would consider the probability was that the individual was|an MN, 
because of the fact that they did get a positive on the second attempt at 
the test. ! 

* ok 
109 CROSS EXAMINATION 
BY MR. RICHEY: | 


Q. Well the finer laboratories all, as a matter of course, do 


i} 
| 


110 back typing, do they not? A. Yes, as a rule. 
x * 2 * 
111 Q@. Now the series of steps, the seven steps that were taken on 
the other individual, against the results of which you compared against 
the results of your own tests, that didn't include back typing, did it? 
A. I did not hear that that back typing was utilized. I don't know wheth- 
er it was or not. | 
Q. Let me read it and ask you if this did include it: 
"Now can you tell us exactly in detail the procedure fol- 


| 


lowed by you in making that test ? 
"Answer: I believe so. His blood was drawn from an 
arm vein, it was put into a bottle that had an anticoagulant--the 
anticoagulant is potassium and ammonium oxalate; it was then 
tested against known purchased serums, Anti A and Anti B. 
The reaction to these serums was positive in both Anti A, Anti 
B, and is so recorded. Following this he was tested with the 
RH or Anti D serum by exposing a drop of his blood to a drop of 


| 
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the serum, and the reaction noted. This was also found to be 

positive. A drop of his blood was then exposed to the Anti C 

serum and was found to be positive. A drop of his blood was 

exposed to the Anti E serum and was found to be negative. A 

drop of his blood was exposed to the Anti M serum and found to 

be positive. Anda drop of his blood was then exposed to the 

Anti N serum and found to be negative." 

That is the straight, normal step, absent back typing, isn't it? 
A. Yes; there is no back typing described in that procedure. 


cg * * * 


113 Q. Now in your experience you say that nobody has ever been-- 


a parent, that is--falling within the AB group, and had an O group child. 
Is that true? A. That is correct. 

@. And it is impossible, in your opinion, for that result to ob- 
tain. 

Are you familiar with Dr. Israel Davidsohn's article which ap- 
peared in the American Practitioner for March 1947, Volume 1, No. 7, 
at page 359, where he says as follows: 

"The Second Law of Inheritance, the one stating that a 
parent of group AB cannot have a group O child, was found to 

be correct in a number of studies. But in one instance a 

mother of group AB had a child of group O. Mi 

THE COURT. But what? 

MR. RICHEY (reading): 

‘But in one instance a mother of group AB had a child 

of group O. For that reason it is recommended not to accept 

the results of exclusion on the basis of the Second Law with the 

same finality as exclusion on the basis of the five other laws." 

BY MR. RICHEY: 

Q. Would you agree with that? A. No, sir, I wouldn't, and the 
reason is this, that this was in 1947. But this subject gets quite com- 
plicated, and as you go into it you find that there are-- 

114 Q. Exceptions. A. --five sub-factors of A. 





41 

Now I don't want to try to confuse the Court, nor do I want to try 

to confuse the issues. 

THE COURT. The Court will refuse to be confused. Go ahead. 

If I don't understand it, I will ask you. 

THE WITNESS. All right, Your Honor. 

But with some of these weaker factors, in times gone by the 
weaker factors have been suppressed, and they have been suppressed 
in such a way that some of the serums would not pick them up. | 

At the present time, however, the serums that we use are quite 
strong and quite adequate. | 

THE COURT. That is, subsequent to 1947? | 

THE WITNESS. Yes, Your Honor. And this suppression of 
these factors is the explanation that most authorities recognize as the 
answer to the problem at the present time. The factor is still present, 
put it is suppressed in its ability to be demonstrated by the weaker 
serums that were used in those days. It is just a matter of increased 
information on the subject; that's all. 

BY MR. RICHEY: 

Q. This whole subject, then, Doctor, is a highly complicated 
procedure, is it not, requiring great technical knowledge and informa- 

115 tion in order to operate it? A. I think the interpretations need 

great knowledge; but the operations of the procedures themselves are 
quite simple and they are so simple that they are done every da 


bd 
| 


thousands upon thousands of times, in every hospital in the country for 
the cross-matching of blood. And these tests are done so frequently 
that there is a minimum of mistakes made at the present time. | 
Q. Well isn't it a fact that no serum provides a hundred per 
cent accuracy? A. I don't believe that-- | 


Q. You disagree with that? A. I disagree with that particular 
idea. 


Q. Do you recognize that some of your colleagues in the medi- 
cal profession in this field of hematology or pathology would disagree 
with you on that, also? A. No, I don't believe they would disagree with 








42 


me. 
Q. In other words, no one would disagree, no respectable 


authority such as yourself, that no serum provided a hundred per cent 


accuracy? A. ‘In think all authorities will agree that if the tests are 
done properly you can get a hundred per cent accuracy. 

Q. Regardless of the sera employed? A. No, not regardless; 
with adequate sera. 

* * * * 

117 Q. Now, Doctor, you were talking about the suppression of 
these major groupings in the examination of the blood you find in a 
given individual. As I understand it, you said that an O group child 
could not have suppressed A and B in his blood. Is that true? A. I 
said an O individual could not have A or B factor in his blood. 

THE COURT. Suppressed? 

THE WITNESS. Neither one, Your Honor. 

BY MR. RICHEY: 

Q. We were talking a minute ago about the suppression of A 
and B. Could that be the suppressed and not the dominant quality so as 
to show up in the test? A. It is possible fora so-called suppression to 
occur. And this is a very remote thing, So rare-- 

Q. But it is possible, isn't it, Doctor? That is all I want. 

THE COURT. Let him finish his answer--"'so rare." 

THE WITNESS. It is so rare that it occurs in the realm of one 
to several million. Now the phenomenon has been described, and the 
number of times it has been described has been, oh, I presume less 
than five in the medical literature. 

Now when you think of all the tests that have been done, and 

118 they amount to probably close to the billion mark, that this 
phenomenon should be described so rarely, it must be an extremely 
unusual factor. But suppression does occur. 

THE COURT. It can occur. 

THE WITNESS. It can occur. 

BY MR. RICHEY: 
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Q. You said that Dr. Israel Davidsohn's example demonstrat- 
ing that an AB parent has had an O group child was an old article writ- 
ten in 1947, and therefore it didn't mean much. Are you familiar with 
the Journal of Hematology for 1956 and 1957, on the subject of blood? 
A. The Journal of Hematology ? ee 
Q. Right. A. There is a journal called "Blood." 
Q. Right. A. Is that the journal you refer to? 
Q. Right. And are you familiar with the example they gave of 
a Bombay type of blood where an O group mother has an AB child? 
A. I don't believe I am familiar with that one. | 


| 
| 


Q. Are you aware--I am sure you are--of the fact that Alex- 


ander Wiener is an outstanding expert in this field of blood grouping? 

A. Yes. | 
@. And are you aware of the fact that he is recognized as the 
first to discover the RH factor? A. He is one of the discover- 


Q. And if he told you or his writings disclosed that an AB par- 
ent had an O group child, would you dispute him as not a recognizable 


authority, or would you not accept his word or his findings ? 
* * * * 





@. Would you reject his conclusion if he said that an AB father 
had had an O group child? A. Dr. Wiener has described the suppres- 
sion phenomenon, and that, Iam sure, is the explanation that he has 
used, because I am quite familiar with his work in this regard. 

Q. If he didn't give you that as an explanation, and said that 
120 three per cent of a given number of cases disclosed that, would 
you accept it if he said it? A. Iam certain that Dr. Wiener never said 
anything like there would be a three per cent-- 
Q. That isn't my question, Doctor. A. Maybe you should re- 
peat it again. | 
Q. If Dr. Wiener said that as a fact, would you accept it? 
A. No, I would not. | 


Q. In other words, you would dispute him as a recognized 








44 
authority? A. That would be in conflict with his previous utterances, 
because he has never made any stand in that regard. Dr. Wiener and 
I are quite frequently in communication with each other, and I am sure 
I would have some idea about that. 

Q. Now coming to the procedure, Doctor, that has been recom~- 
mended for medical-legal work in this blood grouping field, do you 
agree with what Dr. Leon N. Sussman, who wrote in the American 
Medical Association Journal in July of 1954, says with respect to the 
principles which must be followed in performing blood tests? He says, 
first of all, that the blood specimen must be fresh. Do you agree with 
that? A. Will you define "fresh." 

Q. Well, he didn't go into that, Doctor. 

THE COURT. Would he mean just taken from the vein? 

121 MR. RICHEY. I assume he meant just taking it from the vein, 
and that it must be fresh and kept ina cold refrigerator in order to 
maintain its freshness. 

THE WITNESS. When you say "fresh," many people have dif- 
ferent ideas about that. I would say anything within two or three or 
four days would be satisfactory. 

BY MR. RICHEY: 

Q. All right. 

He says, secondly, -- 

"Identification of the specimen and the subject must be 
foolproof. Signature, finger-printing, or mutual recognition by 


the opposite party in the action are suggested." 


Do you agree with that suggestion? A. Yes. 
Q. Then he says "Clear and correct marking of the specimen 
is essential." Do you agree with that ? A. Absolutely. 
Q. Now, four-- 
"The test must be performed by a qualified expert." 
Do you agree with that? A. Absolutely. 
Q. And then he goes on to say: 
| "Certainly such experts must be trained in both 
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immunohematology and genetics. The utilization of less expert 
persons must be discouraged, as even the suspicion of error is 


not permissible." 

Do you agree with those? A. Absolutely. 

Q. (Reading): | 
"The serum used in testing must be of unquestionable 


| 
i 


potency and specificity. 

‘All tests should be run in duplicate, with both positive 
and negative controls, and all readings done by the blind tech- 
nique suggested by Wiener." 

Do you agree with that? A. Yes. 
Q. (Reading): | 

"All tests showing exclusions must be repeated if possi- 

ble by another expert." 
Do you agree with that? A. Yes. 
Q. Now I ask you if you agree with Drs. Souter, Allen and 
Emerson, who wrote in the New England Journal of Medicine, where 
they said that | 

"Single typing tests should not be accepted as proving the 
blood type of the person being tested, except as an emergency 
procedure. Direct typings with Anti-A and Anti-B typing serums 
should be confirmed, whenever possible, by serum typings, 
otherwise known as ‘back typings'''-- | 
A. That is correct. 

Q. (Continuing reading:) 

"When a discrepancy is found between the two methods, 
both should be repeated, and if the discrepancy still exists the 
problem of the determination of the correct type is usually 
a difficult one and the blood should be sent to a specialized 
laboratory, of which there are a number in the United States." 
Do you agree with those conclusions? A. Yes. 
Q. Now, having agreed with those conclusions, Doctor, a per- 

son who is trained as. an immunohematologist and trained in genetics, 
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would you accept the findings of a person who had only a high school 
education and no specialized training ? 

THE COURT. You had better give her full qualifications as 
they appear in that deposition. Of course nobody would take a high 
school person and say he was competent to do it or qualified to do it. 

MR. RICHEY. That is right, Your Honor. 

THE COURT. All right. Now go ahead and give the rest of her 
qualifications, so-called. 

MR. RICHEY. That is right. 

BY MR. RICHEY: 

Q. Would you accept the opinion of a person who did a blood 

124 test as to what grouping she felt the person upon whom the test 
was performed fell in, if that person had (a) a high school education, 
(b) had taken specialized training courses, as a member of the Ameri- 
can Society of Medical Technologists, for a period of approximately 14 
years, and had done blood typing tests frequently in her hospital and 
blood bank during the course of that time, and had reached the point of 
becoming a supervisor in the blood bank? Would you accept her 
opinion? A. This is, I presume, a-- 

@. As'to the result, medically speaking, of what grouping the 
blood she examined fell in. A. This is, may I ask for elucidation, 
this is a supervisor in a blood bank in a qualified hospital with a 
pathologist in charge of that particular technique? 

Q. Yes. Well, now, we are not asking for the opinion of the 
pathologist. I am asking for this person who did it exclusively without 
any assistance and did it herself. A. Iam trying to evaluate what you 
mean by the qualifications, to evaluate the individual. And from what 
you describe,’ a person who is supervisor of a blood bank in a qualified 
hospital, with the lives of the patients in the hospital depending upon 
her being able to do those tests accurately. Now if that is the kind of a 
hospital that you are referring to-- 

125 Q. The U. S. Public Health Service Hospital. A. --in a Pub- 
lic Health Service Hospital, it would seem to me that these results are 
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mighty reliable, particularly if they were done twice, on two different 
occasions. 

Q. And if both of the tests didn't agree, it wouldn't make any 
difference to you? A. What? | 

Q. Since both of the tests didn't agree in the M and N factors, 
isn't it possible that there might have been a mistake in one of the other 
groupings? A. Well, the M and N factors are-- | 
Q. (Interposing) Isn't it possible? A. But the A and B leactors 
are the important factors. 

Q@. Answer my question, Doctor. Isn't it possible that since 
there was a difference in the M and N factors, there could have! been a 

difference in one of the others, or a mistake in one of the others? It 
is possible, isn't it? A. It is possible, but hardly probable. 
Q. It is possible? Is that your answer? A. Possible, | but 
hardly probable. | 
Q. If that had occurred in your laboratory, you would have in- 
sisted on another test, wouldn't you, Doctor? A. Another test on the 
M and N factors? | 

Q. You would have insisted on another test on all of the blood 
groupings, wouldn't you? A. No, sir. The M and N factors are very 
126 difficult to test. 
Q. Do you mean that the Oscar Hunter Laboratory in Washing 

ton, D.C., that if you were confronted with this situation that you 

wouldn't order another test? Do you mean to tell this Court that? 
A. On the A and B factors? | 


Q. Yes, sir. A. The A and B factors done on separate occa- 


sions and the same results obtained? 
Q. Dr. Hunter, do you see what is up there on that blackboard? 

A. Yes. | 
Q. Can you see that there were two tests? A. Yes. — 

Q. And the M and N factors disagree. A. The N factor dis- 

agrees. 
Q. Allright. They weren't the same in that major grouping. 

A. That isa-- 
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Q. Allright. The Mand N is one group. A. That is correct. 
Q. In your laboratory, if that situation occurred, do you mean to 
tell me that your laboratory would not have insisted on running a new test 


for all of the major groupings? A. No, we would not. 
x * me 


READING OF DEPOSITION OF ANNE M. TWOMEY 
DIRECT EXAMINATION 
"Q. Will you please state your full name, Miss Twomey. 


A, Miss Anne, A-n-n-e, M. Twomey. 
* * * a 


"Q, * * * What is your occupation? "A. I'm a medical tech- 


nologist, supervisory medical technologist. 
* * * * 


"Q. And how long have you been in that position? "A. In the 
supervisory position, I would say roughly three years; however, over 
the past fourteen years that I have been at the hospital, I have been 
supervisor of the blood bank. 

"Q., And you have been associated with the United States Public 

Health Hospital for fourteen years? "A. Fourteen years -- 
fifteen possibly. 

"Q, And what have been your duties? "A. My duties have always 
been relative to the blood bank, and it involved both bleeding donors, typ- 
ing, cross-matching blood for patients, and on occasion actually admin- 
istering blood. 

"Q. Now, can you tell us a little bit about your background for this 


occupation? 
* ae a * 


“A, Iwas trained under Dr. Hinton -- 
"Mr. Richey. Wait a minute; under Dr. Hinton. 
"The Witness. Dr. William Hinton, at the Boston Dispensary 
in ee to ‘31 -- 


* * * 
“A. After completing my training there, I had a position of rough- 


ly two months' duration at the Carney Hospital in South Boston. 
* * x cd 
"A. After leaving there I went to work at the Somerville Hospital, 


in Somerville, Massachusetts, and I was employed there roughly twelve 


aw, 





until I came to the Fublic Health Hospital in Brighton. 
"Q. How old were you when you began your training with Dr. 
Hinton? ‘A. I believe I was very close to eighteen. ! 
"Q. Eighteen? "A. Just about. | 
"Q. And when you went to the Carney Hospital? "A. I was 
nineteen, a little better, something like that. | 
"Q. And when you went to the Somerville Hospital, what was your 
age? "A. Well, it was still within the same year. I was only there 





i 


a few months, and I was nineteen then. 
"Q. And at what age did you begin working -- "A. For the 
Public Health Service Hospital? 
"Q. Yes. "A. You've got me now. I've got to count back. 
This is '58, and I believe I went there in '43, so that would make me 
about thirty-one years old at that time. | 
"Q. Thirty-one years. "A, Yes. | 
"Q. Have you had any other additional training in regard to your 
present occupation? "A. I have had numerous refresher courses, SO- 
called. ! 
"Q. Would you tell us about those, please. "A. The most 
recent one was in '55, and it was held in conjunction with a convention 
of the American Society of Medical Technologists, of which Iam a 
member. It was held in Quebec, and I believe it was for four days, 
four and a half days, and it was to be refreshed or brought up to) date 
with anything new that was happening in the blood Banking field. 
"Q. And this was in 1955. "A, It was the most recent one, I 
think. | 
"Q. Allright. And had you had training before that? "A. Yes. 
Maybe if I figure it a little bit this way, it will make a little more sense. 
I'm a member of the American Society of Medical Technologists and have 
been for I should say probably from 1931, and we have yearly conven- 
tions that are held throughout the United States and also workshops per- 
haps related to the various phases of this medical technology field, and 
I have always endeavored to partake or participate in one of these work- 
shops. 
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"Q. Now, getting back to your duties at the United States Public 
Health Hospital -- "A. Yes, sir. 

"Q. Would you describe your duties there, please. "A. You 
want my duties in relation to blood banking or all of my duties? 

"Q, Well, let's start with your duties in relation to or with 
respect to blood bank or blood work. "A. Ido the blood typing, the 
cross-matching, which is the test to determine whether or not a pint of 
blood will be suitable for a particular donor -- a particular patient, I'm 
sorry. 

"Q. And how long have you been doing that? "A. I have been 
doing that since I've been there, roughly fifteen years, fourteen to fifteen 
years. 

"Q. Now, what are some of the other duties at the hospital? "A. 
"A. Well, currently I am a supervisor and I supervise all the depart- 
ments of the laboratory, which include bacteriology, hematology, 
chemistry. I frequently work in these departments when the load is 


heavy. Blood banking in itself is not usually a full-time job in that 
you're not all day typing and putting out plood, at least in a hospital of 


our size, which is roughly 220-bed. 

"Q. How many blood typing tests or blood grouping tests would 
you estimate you have made over the period of fourteen years while as- 
sociated with the United States Public Health -- 

"Mr. Richey. Wait a minute. What are you reading? 

"The Witness. I looked up in our annual report how many 
blood typings we had for the fiscal year, andI thought that would give us 
a rough index of what I would have done over a period of fourteen or 
fifteen years; that was all. I didn't have time to get out the actual 
figures, and I know you wanted them. I wish I had those tallied. 

"Q. Well, let me ask you this: Do you yourself perform all of the 
blood typing tests at the hospital? "A. I have done -- when I am on 
‘duty, Ido it. It is done by others, of course, when I am not there. 

"@, Well, can you estimate for us, to the best of your recollec- 
tion now, the number of tests that you personally have performed? 
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"A. At the Public Health Service Hospital? 
"Q, At the Public Health Service Hospital for the last fountsen 
years. 
"Mr. Richey. I object, unless she has actual knowledge." 
or * * * 

*Q, How many blood grouping tests or blood typing tests do you 
perform daily in your capacity as a technician? "A. The answer still 
stands at between five and ten at a minimum. | 
"Q, And is this daily for the period in which you're working? 
"A, This is daily, yes. | 
* * *x * 
"Q. So for fourteen or fifteen years, you have performed an 
average of five to ten blood grouping tests daily? “A. Yes, sir. 
* *x * *K 
"Q. Well, have you brought with you, Miss Twomey, records 
pertaining to one Wong Yem? "A. Yes, sir. | 
"Q. Hospital records, that is. "A, Laboratory records. 
"Q, Could Isee them, please? "A. Yes, sir. This is the 
ledger and these are carbons of the actual slips that are transmitted 


with the patient to the laboratory. 
* * * * 


"Q. Now, will you tell us exactly what that book represents. 
Please identify it. "A. This is a book that is kept in my blood bank 
and in which we make daily entries of all tests performed in the blood 
bank. | 

"Q. Now, is this a record that is kept in the usual and ordinary 
course of a hospital business? “A, Yes, sir. ! 

"Q, And were the entries reflected therein made at or about the 


time -- “A. The entries are on the exact day that they're entered, 


the test was performed, if that is what you mean. 
"Q. That's my question. "A. If it says 9-29-52, it was 9-29-52 
that it was done. 
"Q, And were those entries made by yourself? "A. Those are 
my own entries, yes, sir. | 
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* * * * 


"Q. Now, I show you this document and ask you if there is an 
entry for the date 9-29-1952. "A. Yes, sir. 

"Q. Now, can you tell us what that entry is? "A. The entry -- 
there are several entries for that date. Would you want me to refer -- 

"Q. This one in particular. "A. This one in particular is for 
Yem, Y-e-m, W-o-n-g. It's identified as Immigration Authority and 
Out-Patient Department, which is the way we received it. 

"Q. And is there afurther entry? "A. The further entry says 
that his type is AB Positive. 

"Q. Now, are there any other entries -- "A. Yes, sir. 

"Q. -- pertaining to that same person? "A. It also says that 
he is D Positive, C Positive, E Negative, M Positive and N Negative. 

"Q. And what is this entry here (indicating)? “A. AB Positive. 

"Q. No, this one below. "A. Below, this is just a putting 
together of all of these tests that were performed and calling his blood 
group what it has been shown to be, AB -- these are all capitals -- C 


and D, small letter e and a large letter M, capital M. 


"Q. Now, can you explain for us what the letters stand for? 
"Mr.'Richey. I object. She is not qualified as a hematologist 
or in any way qualified to give us a medical opinion upon this. 

"Q. Now, I show you this pink slip and ask that you identify this 
document. “A. This is my writing here. The actual report -- 

"Q. First, what is the piece of paper? "A. The piece of paper 
is a request slip for laboratory work which is transmitted with the 
patient to the laboratory, and it's an actual order for us to do this partic- 
ular test. 

"Q, If you know, only if you know -- if you know, who prepared it? 
"A, [would just assume the clerk in the Out-Patient. I don't know. 

"Q. You don't know. "A. No. I just know our routine. I 
don't know. 

"Q. Now, on this page on this book is an entry under date 10-20-1952. 
Now, can you tell us what that entry is? “A. That entry is for Yem 
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Wong, Immigration Authority, Out-Patient Department, and evidently it 
was indicated on the slip that this was a repeat test and I have so indicated 
it here. | 
"Q, Goahead. "A, AB Positive -- this is really just a duplica- 
tion down here, AB Positive again. 
"Q. Continue. "A. Capital D Positive, capital C Positive, 
capital E Negative, capital M Positive, capital N Positive, and the 
actual blood group that was found was capital A, capital B, capital C, 
capital D, a small e, and a capital MN. | 
"Q, Did you personally make that entry? "A. Yes, sir, I did. 
"Q. Anddidyoumake it on or about the date shown in that record? 
"A. I made it on the date shown -- not on or about, but on that 
date. | 
"Q@. On that date. "A, Yes, sir. | 


"“Q. Was it customary for you to make these entries on the same 
day the test was made or taken? "A, Yes, sir. 


"Q. Now, with respect to the tests performed on 9-29-1952, can 


you tell us in detail exactly what you did? 
* * * * | 


| 
| 





"Q. Now, with respect to 9-29-1952, your record here indicates 
that you performed a blood grouping test or blood typing test of one Yem 
Wong. Now, can you tell us exactly in detail the procedure followed by 
you in making that test? "A. Ibelieve so, His blood was drawn 
from an arm vein, it was put into a bottle that had an anticoagulant -- 
the anticoagulant is potassium and ammonium oxalate; it was then tested 
against known purchased serums, Anti A and AntiB. The reaction to 
these serums was positive in both Anti A, Anti B, and is so recorded. 

"Following this he was tested with the RH or Anti D serum by 
exposing a drop of his blood to a drop of the serum, and the reaction 
noted. This was also found to be positive. A drop of his blood was 
then exposed to the Anti C serum and was found to be positive. A drop 
of his blood was exposed to the Anti E serum and was found to be negative. 
A drop of his blood was exposed to the Anti M serum and was found to be 


| 
| 
| 
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positive. And a drop of his blood was then exposed to the Anti N serum 
and found to be negative." 

* * x * 

"Q, Now, referring to the date of October 20, 1952, entered in 
your record, would you describe again in detail the exact procedure 
followed by you in making the test of the blood of Wang Yem. 

* * * * 

A Blood was drawn from Mr. Wong Yem's arm vein, put into 
2 bottle containing potassium and ammonium oxalate in a dried state, 
mixed to insure no clotting of the sample. The blood was then tested 
against the Anti A and Anti B serum and found to be positive to both. 
The blood was then tested against the Anti D serum and found to be 
positive. The blood was then tested against the Anti C serum and found 
to be positive. The blood was then tested against the Anti E serum and 
found to be negative. The blood was then tested against Anti M serum 
and found to be positive, and against the Anti N serum and found to be 
positive. 

"Q. Were all of these tests performed separately, using the same 
blood that you had extracted from Wong Yem? “A. They were per- 
formed individually from thesame sample of blood. 

"Q. Now, referring to both of these tests, the one on September 
29, 1952, and the test of October 20, 1952, the first test, according to 


your testimony, revealed blood as being ABCD, small e, M; the second 
test revealed ABCD, smalle, MN. Would you describe the blood group- 
ing in that particular -- 


"Mr. Richey. LIobject. She's not qualified to give an opinion 
on that. 

"Mr. Champagne. I'm not asking for an opinion. 

"Mr. Richey. Well, what are you asking her to do? 

"Mr: Champagne. I'm asking her: Would you break these 
two that I've just given to you into group and into type. 

"Mr, Richey. I object for the same reason. 

"The Witness. Well, ABO system -- 
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"Q. Don't go into the system, now. "A. You don't want/systems? 
"Q, I just want you to tell me what group and what type of blood 
you found as a result of your laboratory work on the first test. A. On 
the first test, I found that Mr. Yem was Blood Group AB. 
"Q. And on the second test? 
"Mr. Richey. I object for the same reason. 
"The Witness. On the second test, I found that Mr. Wong Yem 
was AB, Blood Group AB. 
"Q, Now, Miss Twomey, assume, if you will, a Chinese male who 
submitted to a blood-type test on September 29, 1952, and again jon 
October 20, 1952, at the United States Public Health Service Hospital, 
Brighton, Mass., and whose blood was found by that test to be Blood 
Group AB, and assume further a Chinese male who had submitted 
to a blood-type test and whose blood was found to be Blood Group O -- 
assume those facts to be true; have you an opinion, based upon a reason- 
able medical certainty, as to whether the first male mentioned could 
possibly be the father of that second male? | 


"Mr. Richey. I object on the ground that you have not laid a 


proper foundation and that the witness is not qualified as an expert to 
give an opinion or a medical opinion on the question you've asked." 


MR. RICHEY. You Honor, I would like to interrupt to ask a ques- 
tion. As you well know, in some cases as the questions are read from 
a deposition objections must be interposed, as they are read, and at the 
time of the taking of the deposition, and then when they are read! into the 
record at the trial the objections must be renewed at that time. | 

THE COURT: That is right. 

MR. RICHEY. In connection with this last series of questions 
and answers I seriously and vigorously object to this woman's giving 
her opinion as to what grouping Mr. Wong Yem's blood fell into, And I 
call Your Honor's attention to the cases and to the literature from the 
medical world cited in the memorandum I handed you as we started the 
trial this afternoon. 
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THE COURT. I haven't had a chance to read it very thoroughly. 

MR. RICHEY. This woman is nota hematologist. She is not a 
pathologist. She is qualified merely to testify to facts; but she is not 
qualified to give her medical opinion, expert opinion, on what she found 
on what grouping this man's blood fell into. 

There are three major groupings -- the ABO, the M and N, and 
the RH factors. She says he fell in the AB group. 

THE COURT. Are you going to have voir dire testimony concern- 
ing this? 

MRS. PARK. I am going to have an expert, a doctor, testify on 
this. 

THE COURT. An MD? 

MRS. PARK. A pathologist, yes, sir. 

THE COURT. All right. I will overrule your objection for the 
time being. 

MRS. PARK (resuming reading from deposition): 

"Q. Do you have an opinion? "A. I have an opinion of sorts, yes. 

"Q. Well, what is that opinion? "A. If the first person -- 

"Mr. Champagne. May that last -- 
"Mr. Richey. No, sir; no, sir. 
Would you read back her answer, Miss Reporter. 


"(The following questions and answers were read by the 


82 reporter: 
"'*The Witness. It's my opinion that if the first -- 
"'Q, Do you have an opinion? "'A. I have an opinion 
of sorts, yes. 
"'Q. Well, what is that opinion? “'A. If the first © 
person -- 
" *Mir, Champagne. May that last --' ) 
"Mr, Champagne. I renew my motion to strike that last part 
of her answer. 
"Q, Now will you answer the question. “A. The first person 
who you described as AB could not have a child Group O. 
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"Q. On what do you base your opinion, Miss Twomey? 
"Mr. Richey. I object for the same reason, that she’s not 


qualified." 


MR, RICHEY. I renew it at this time. 
THE COURT. The same ruling. 
MRS. PARK (resuming reading from deposition): 
"The witness. I base my opinion on all established -- I'm 
looking for a word. Any reference on the subject would bear this out, 
any reference on the subject. | 
"Q. Well, do you base your opinion on your own studies? 
"Mr. Richey. Leading, I object. 
"The Witness. No, sir, they're not original studies of mine. 
"Q. I meant on your ownstudy of the subject. "A. Yes, sir. 


* * * * 


CROSS EXAMINATION BY MR. RICHEY 
MR. RICHEY (reading from deposition): 


"Q. Miss Twomey, what formal education did you have? | “A. I 


completed high school. 
* * * * 


“Q. How much college did you have? ‘A. I have had just a few 
brief courses. I wouldn't even lay claim to any actual formal college 


training." 
* * * * 


"Q. You were not a supervisor of the laboratory at the time these 
tests were taken? "A. Possibly not. ! 

"Q@. Well, do you know? "A. Well, this is '52. I believe it was 
roughly '55 that I became supervisor. I haven't got these records. 

x * * * 

"Q. Now, where was it that you got the serum for use in this 
particular case on these two occasions that you took the tests? '"A. They 
were commercially purchased. | 

"Q. I'm sorry, I didn't hear your answer. "A. They are 
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purchased, they are commercial serums. 


"Q. Well, from whom were they purchased, and were they 


purchased in this particular case? "A. Well, I could not give youa 
positive answer." 

ae * i cd 

Q. How many steps did you take in the performance of these tests? 
"A. Seven steps. 

"Q. And you, in order to answer that question, referred to your 
record, is that correct? "A. Yes, sir. 

"Q. You have no direct knowledge of what you did except what is 
shown by the record which you already read into the transcript of this 
hearing? “A. These are necessary steps for the particular request 
that we had. 

"Q. Now, exactly how much blood was taken from the individual 
upon whom you made these tests? "A. I cannot give you an exact 
figure." 

THE COURT. I thought she said 5 cc. 

MR. RICHEY. She goes on to say, “Our routine is to draw 5 cc's." 

*Q. But you have no knowledge of that. "A. No, sir, I do not. 
All I can say is -- 

"Q. All right, that's all I want. 

And you have no records in the hospital or in your possession 
which indicate the exact steps that were taken in this particular case, 
do you? "A. I consider this a record, sir. 

"Q. You have no record of the time that these tests were performed, 
do you? "A. The time of the day? 

"Q. Yes. "A. No, sir. 

"Q. And you don't have any records of the time when the blood 

was taken, do you, the day even? "A. I have a record of the 
day, sir. 

"Q. You have a record of the day that you performed the test or 
a record of the day that the blood was taken? "A. The record represents 
both. I was done on the day it was drawn. 


> 
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"Q. Well, now, let's look at this record. Directing your at- 
tention to this figure here, 9-29, on the book that the United States At- 
torney has referred your attention to, does that show when the blood was 
drawn? "A. Yes, sir. 
"Q. Where does it say that blood was drawn on 9-29-1952? Does 
it say the blood was drawn on that date in this note? “A. It doesn't 
say in writing, sir, that it was drawn, no. 
"Q., Does it say that the test was performed on this date?) "A. It 
says that the test was performed on that date. 
"Q. Where does it say that the test was performed on that date? 
"A, There's the entry for the work of that date (indicating). 
"Q. All right, and what does the entry say? "A. The entry says 
that on 9-29, Mr. Yem Wong's blood was tested (indicating in book). 
"Q. Does it say that exactly, or are you interpreting? "A. It's 
implied, let us say. | 
"Q. But it doesn't say that at all there in exact words, does it? 
A. It is not spelled out, if that's what you mean. 
"Q@. All right. 
Now, you said you were interpreting, did you not? ‘A. Yes, 
sir. 
"Q@, From what were you interpreting? It says ‘Mr. Wong Yem,’ 


and soon. Now, what else does it say there? Read what it says 


exactly. "A. It says on 9-29 Yem Wong -- 
"Q. No, read exactly what you have there. "A. -- Immigra- 
tion Authority, through our Out-Patient Department, was found to be -- 
"Q. It just says 'AB plus,‘ doesn't it? "A. Was AB plus. 
"Q, All right. Then it says what else? ‘A. 'AB plus, |D plus, 
C plus, E negative, M plus, N negative.’ | 
"Q. What else does itsay? “A. It says ‘capital A, capital B, 
capital C, capital D, small e, capital M.' | 
"Q. Now, what you've just read me doesn't say anything about the 
time that the test was performed. "A. No, it does not. | 
"Q. And that's the extent of your entire record, isn't it? You 
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have no other records, no other notations other than what is shown 
right here that you just read me, is that correct? “A. That is correct. 

* * * * 

"Q, Miss Twomey, isn't it a fact that there is always a possibility 
~~ of technical difficultires occurring in the performance of these tests? 

"A, That there are always? 

"Q. That there is always a possibility of technical difficulties 
occurring in the performance of these tests. "A, There is a possibili- 
ty, but I would not say always a possibility. 

"Q, It does happen often, though, does it not? ‘A. I would not 
say it was often, I'd say it was rare. 

"Q. But it happens, does it not? "A. Rarely." 

* 3 * x * 

"Q. And you say it's very unusual for any technical difficulty to 
occur, is that correct, inthe performance -- "A. I would Say it 
was rare. I wouldn't say it's impossible. 

"Q, There wasn't any technical difficulty in the performance of 
either one of these tests, were there? “A. Obviously there were 


when the results in the M and N factor are not the same. 
* * * 


{ Filed June 11, 1958] 


MEMORANDUM 

The Court rules it has jurisdiction. Wong Kay Suey v. Brownell, 
227 F. 2d 41, cert. den. 350 U.S. 969. 

The plaintiff claims United States citizenship in that he is the blood 
child of Wong Yem, a United States citizen. Plaintiff has not established 
his claim to citizenship as: (1) He has not sustained his burden of proof 
by a fair preponderance of the evidence; and (2) the scientific evidence 
presented establishes that plaintiff could not have been the blood child of 
Wong Yem. Plaintiff's blood is Group O, the putative father, Wong Yem, 
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‘has blood Group AB. The evidence of record establishes that a father 
of AB blood grouping could not have a son of O blood grouping. ! 
Accordingly, judgment is granted for the defendants. Counsel 
will prepare an order consistent herewith and submit tentative findings 
of fact and conclusions of law. | 
/s/ Joseph R. Jackson 


A Senior Judge of the United States 
Court of Customs and Patent Appeals, 
sitting by designation pursuant to 
the provisions of 8 294(d) of Title 28, 
United States Code 


Dated: June 11th, 1958. 


[ Filed July 2, 1958] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 





This cause having come on for trial by the Court sitting without a 


jury, and the Court having considered the pleadings herein, the evidence 
presented by the parties, the memoranda and briefs submitted by counsel, 
and having filed a Memorandum, makes the following findings of fact and 





conclusions of law: 
FINDINGS OF FACT ! 

1. Plaintiff was born in China and lived there continuously until 
1952 when he came to the United States. | 

2. Plaintiff arrived in San Francisco on August 7, 1952 witha 
travel document providing that his eligibility to enter the United States 
would be determined by the Immigration and Naturalization Service upon 
his arrival at a port of entry. | 

3. A hearing to determine plaintiff's eligibility to enter the 
United States was held before a Board of Special Inquiry of the Immigra- 
tion and Naturalization Service in San Francisco and as a result thereof 
said Board on December 2, 1952 denied plaintiff admission to the United 
States. 
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4, Plaintiff appealed from said decision and the Board of Im- 
migration Appeals dismissed the appeal on May 20, 1953. 

5. Plaintiff instituted this suit on February 11, 1954 seeking a 
declaratory judgment that he is a citizen of the United States, and claim- 
ing that he is the blood child of Wong Yem, a United States citizen. 

6. Plaintiff has blood of group "O". 

7. Wong Yem, plaintiff's putative father, now deceased, had 
blood of group "AB". 

8. A father of "AB" blood grouping cannot have a son of blood 
group "O". 

9, Wong Kay Suey is not the blood son of Wong Yem. 


CONCLUSIONS OF LAW 
1. The Court has jurisdiction of this cause. Wong Kay Suey v. 
Brownell, 227 F. 2d 41, 97 U.S. App. D.C. 26, cert. den. 350 U.S. 969. 
2. Plaintiff has not sustained his burden of proving by a prepon- 
derance of the evidence that he is a citizen of the United States. 
3. Plaintiff is not a citizen of the United States. 
4. Defendant William P. Rogers is entitled to a judgment dismiss- 
ing the complaint on the merits. 
/s/ Joseph R. Jackson 
A Senior Judge of the United States 
Court of Customs and Patent Appeals, 
Sitting by designation pursuant to the 


provisions of 294(d) of Title 28, 
United States Code 


[ Certificate of Service] 
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[ Filed July 2, 1958] 
ORDER 


This cause having come on for trial before the Court sitting with- 
out a jury, and it appearing to the Court for reasons set forth in the Find- 
ings of Fact and Conclusions of Law filed herein that defendant William 
P. Rogers is entitled to a judgment dismissing the complaint on the 
merits, and it further appearing that the parties are agreed that/A. R. 
Mackey, Commissioner of Immigration of the United States, sh uld be 
dropped as a party defendant pursuant to Rule 21, Federal Rules|of Civil 
Procedure, it is by the Court this 2nd day of July, 1958 





te) by 
ORDERED that judgment be entered for defendant, William P. 

Rogers, dismissing the complaint on the merits with costs, and \it is 

further 


ORDERED that A. R. Mackey, Commissioner of Immigration of 
the United States, be and he hereby is dropped as a party defendant. 


/s/ Joseph R. Jackson 
A Senior Judge of the United States 
Court of Customs and Patent Appeals, 
sitting by designation pursuant to the 
provisions of 294(d) of Title 28, 
United States Code. 


[ Certificate of Service] 


[ Filed July 25, 1958] 
NOTICE OF APPEAL 


Notice is hereby given this 25th day of July 1958, that Wong Kay 
Suey hereby appeals to the United States Court of Appeals for the District 
of Columbia from the judgment of this Court entered on the 2nd day of 
July, 1958, in favor of William P. Rogers, defendant against said Wong 
Kay Suey, plaintiff. 


7s/ Charles R. Richey 
Attorney for Plaintiff 
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[Filed Feb. 11, 1954, Harry M. Hull, Clerk] 
C.A, 580-54 


COMPLAINT FOR DECLARATORY JUDGMENT 


Wong Poo Sing, plaintiff, by his attorney, complains against the 


defendants, as follows: 
1 A This Court has jurisdiction of this action under Section 503, 
Chapter V, of the Nationality Act of 1940, as amended, (54 Stat. 1171, 
ch. 876, 8 U.S.C. 903) for a judgment declaring plaintiff to be a citizen 
of the United States. 
2. The defendants named herein administer the Immigration and 
Naturalization Laws of the United States and have erroneously deter- 
mined that plaintiff is not a citizen of the United States. 
3. Plaintiff was born in China on or about May 20,1934. Plaintiff's 
father, Wong Yem, is a native-born citizen of the United States. Under 
Section 1993 of the Revised Statutes (1875) and Act of March 2, 1907, ch. 
2534, 34 Stat. 1229, plaintiff is now and always has been since his birth 
2 citizen of the United States by virtue of the American citizenship of 
his said father. 
4, Plaintiff arrived in the United States at San Francisco, California, 
on or about August 7,1952, and upon having his application for admission 
to this country as an American citizen denied under the Nationality Act 
23 of 1940 by the San Francisco office of the Immigration and Naturali- 

zation Service, he was released under bond, and then proceeded to ex- 
haust all administrative rights and remedies available to him. Plaintiff 
has thus been denied by defendants his rights and privileges as a citizen 
and national of the United States. 
5D. Plaintiff is a necessary witness to prove the allegations herein 
and to establish before this Court his right to a judgment as demanded; 
it will be necessary for plaintiff to be present for the preparation of and 
the trial of this case. 

WHEREFORE, Plaintiff prays for a judgment as follows: 

(1) That plaintiff is now and has been since birth a citizen of the 
United States; 
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(2) That defendants he rein be enjoined from detaining plaintiff 
in any way, and otherwise denying’ his rights and privileges as a citizen 
and national of the United States; | 
(3) For such other and further relief as this Honorable Court 


deems appropriate in the circumstances. | 
/s/ Charles R. Richey 


[Filed Nov. 5, 1956] 
ANSWER 
First Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
Second Defense 
Answering the numbered paragraphs of the complaint specifically, 
defendants aver: 
1. Denied. | 
2. Defendants admit that they administer the Immigration and 
Naturalization laws of the United States but deny they have erroneously 
determined that plaintiff is not a citizen of the United States. 
3. Defendants admit that plaintiff was born in China but are with- 
out knowledge or information sufficient to form a belief as to the date of 
plaintiff's birth. Defendants admit that Wong Yem is a citizen of the 
United States but deny that he is plaintiff's father. The remaining alle- 
gations contained in paragraph 3 are denied. 
4. In answer to paragraph 4 defendants admit that plaintitt arrived 
in the United States at San Francisco, California on or about August 7, 
1952. Further answering, defendants aver that by decision dated Decem- 
ber 2, 1952 plaintiff's application for admission to the United States was 
initially denied by the Board of Special Inquiry for the reason that plain- 
tiff was an alien immigrant as defined in Section 3 of the Immigration 
Act of May 26, 1924, that under Section 13(a)(1) of the Immigration Act 
of May 26, 1954 plaintiff was inadmissible to the United States in that he 
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was an immigrant not in possession of valid immigration visa and not ex- 
empted from the presentation thereby by said Act or regulations made 
thereunder, and that under Executive Order 8766 of June 3, 1941 plaintiff 
was inadmissible to the United States in that he did not present an un- 
expired passport or official document in the nature of a passport issued 
by the government of the country to which he owed allegiance or any 
other travel document showing his origin and identity. Plaintiff appealed 
this decision and on May 20, 1953 the Board of Immigration Appeals af- 
firmed the decision of the Board of Special Inquiry and dismissed the ap- 
peal. Plaintiff's motion for rehearing was denied by the Board of Im- 
migration Appeals on October 27, 1953. Defendants deny that plaintiff 
possesses any rights and privileges as a citizen and national of the 
United States, but admits that his alleged claim thereto was finally de- 
nied on May 20, 1953. 

5. Denied. 

Third Defense 

For a complete and separate defense to the complaint defendants 
aver that the Court is without jurisdiction of the complaint for the 
reason that the! final denial of plaintiff's application for admission to the 
United States as a citizen was on May 20,1953, subsequent to the repeal 
of the Nationality Act of 1940, that plaintiff was denied no right as a 
national of the United States prior to the repeal of Section 503 of that 
Act, and for the further reason that plaintiff's only remedy lies in habeas 
corpus. 

WHEREFORE, having fully answered, defendants demand judg- 


ment herein together with the costs of this action. 


/s/ Oliver Gasch 
United States Attorney 


* * 5 


[Certificate of Service ] 


 ———— 
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Washington, D. C. 

EXCERPTS FROM | | 

TRANSCRIPT OF PROCEEDINGS Tuesday, May 27,1958 
* * * | 


the plaintiff, being previously duly sworn or affirmed, was examined 
and testified through the interpreter as follows: 
DIRECT EXAMINATION 
BY MR. RICHEY: 
Q. Will you give your name and address again. A. Wong Poo 
Sing, 605 West 138th Street, New York City. | 


* * * * 


Q. Where were you born? A. Born in Mow Long Village, Hoy 


Ping District, Quongtung Province, China. 
Q. And will you give us the names of both of your parents, please. 
A. My father's name was Wong Yem; my mother's, Ju Shee. 
Q. Where did your father live when he came to China on his 
various visits? A. WhenI was a child my father lived Mow Long 
Village with me. And after he left for America, I never see him until I 


Q. Where is your father now, Mr. Wong? A. My father is dead. 

Q. And where did you go when you were released on bond by the 
Immigration authorities at San Francisco in 1952? A, I went to New 
York and then I go to Boston with my father. 


Q. And your father's name was Wong Yem? Is that correct? 
A. That is correct. 





Q. What did you do when you were in Boston with your father? 
A. Ihelped my father in the laundry, and I also go to school. — 

Q. What kind of a school was it? A. I went to Am ericanization 
school. 

ss a % 

Q. You attended school in China, did you not? A. Yes. | 

Q. And did you register in school; and if you did, whose names 
as parents did you give to the school authorities? A. I used my father's 
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name to register in the school. 


Q. And what was your father's name you used in school? A. Wong 
198 Yem. 
Q. And did you give your mothers name, or isn't that customary? 


A. Only used my father’s name. 

Q. Is it customary not to give your mother’s name? A. Well, if 
father is living, always give father’s name. 

Q. And were you known in the community in which you lived as 
Wong Yem's son? A. Yes. 

Q. Now what are the names of your brothers, in the order of their 
birth, starting with the oldest to the youngest? A. My oldest brother, 
Wong Oon Ten. 

My second brother, Wong June High. 

Q. Excuse me. Going back to the first, the oldest, Wong Oon . 
Ten, where is he now? A. He was killed in action with the U.S. Armed 
Forces. 

Q. Do you where? A. I have heard he was killed in France. 

Q. What is the name of your second oldest brother? A. Wong 
June High. 

Q. And is he in the United States? A. Yes. 

Q. What is the name of your next brother? A. Wong Hung High. 

Q@. And where is he? A. He is just outside the courtroom. 

199 Q. Wong June High? Which one are you talking about? A. The 
third brother. 

Q. What is the name of the fourth one? A. Wong Kay Suey. 

Q. The next one? A. Wong Kay Gong. 

Q. The next one? A. Wong Kay Fong. 

Q. And the next one? A. Myself. 

Q. I meant the 8th brother. A. Wong Kan Gyip. 

MR. RICHEY. If Your Honor please, may we utilize the pictures 
which were used in the other case? 

THE COURT: You may. 

BY MR. RICHEY: 
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Q. I show you Plaintiff's Exhibit 3 for identification and abk if 
you can identify the individuals in this picture from right to left. A, The 
first, my fourth brother, Wong Kay Suey; Wong Yem, my father; myself; 
my third brother, Wong Hung High; my grandmother; Wong Hung High's 
wife. 
Q. And she is the sixth person, right to left. A. The seventh 


one is my mother. And the eighth one is a next door neighbor, Moon 


200 Ying's wife. The last one is her servant. 
THE COURT: Would you pass that up, please. 
MR. RICHEY: I offer it in evidence. 
THE COURT: It may be received. 


(The group photograph previously identi- 
fied as Plaintiff's Exhibit No. 3 was 
accordingly received in evidence in 
this case. ) 

BY MR. RICHEY: | 


Q. I show you Plaintiff's Exhibit 2 for identification and ask if you 
can identify this exhibit. Have you ever seen those pictures before? 





A. The upper picture I believe I have seen in China. ! 
Q@. And can you identify the lower picture? A. Yes. | 
Q. Now, starting with the picture at tne top of Plaintiff's Exhibit 
2 for identification, tell us the names of the individuals from right to 
left, if you will, please, in the top picture. A. The first person's name 
is Wong V. Liang. | 
Q. Go ahead. A. The second one, myself. The third person is 
my oldest brother's son, Wong Jim Tung. | 
Q. The fourth person? A. My youngest brother, Wong Kan Gyip. 
201 Q. Now directing your attention to the photograph, the lower one 
on this same exhibit, Plaintiff's Exhibit 2 for identification, tell me the 
individuals there from right to left. A. Emily Wong; myself. — 
MR. RICHEY: I offer this exhibit in evidence, Your Honor. 
THE COURT: Is there any objection? 
MRS. PARK: No, Your Honor. 


(The paper with two seiGen ths at- 
tached, previously identified as Plain- 
tiff's Exhibit No. 2, was accordingly 
received in evidence in this case. ) 


i 
| 
i} 
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BY MR. RICHEY: 
Q. Directing your attention to Plaintiff's Exhibit 4, can you iden- 
tify these pictures? A. This picture also is of myself and Emily Wong. 
MRS. PARK. This has the names written on it. I don't object, 
but I point that out. The names are written on here. 
BY MR. RICHEY: 
Q. Do you read English? A. No. 
MR. RICHEY: And the names are written in English, Mrs. Park. 
I offer it in evidence. 
THE COURT: Is there any objection? 
MRS. PARK. No. 
THE COURT. You may mark it in evidence. 


(The photograph previously identified 
as Plaintiffs Exhibit No. 4 was accord- 
ingly received in evidence in this 
case. ) 


BY MR. RICHEY: 
Q. I show you Plaintiff's Exhibit 5 for identification and ask if 
you can identify the individuals on that photograph, starting from right 


to left. A. This child is my third brother's son, Wong Dang Tao; Lo 


Chun, my third brother's wife. 

Q. And she is the person in the center of the photograph? Is that 
right? A. Yes. 

Q. And the third person, starting from right to left? A. Emily 
Wong. 

MR. RICHEY: I offer it in evidence. 

MRS. PARK: No objection. 

THE COURT: Mark it. 


(The photograph previously identified 

as Plaintiff's Exhibit No.5 was accord- , 
ingly reeeived in evidence in this 

case. ) 


BY MR. RICHEY: 
203 Q. Ihand you Plaintiff's Exhibit 6 for identification. Starting 
from right to left, I ask if you can identify the individuals on that photo- 
graph. A. The first one, standing, myself. The middle one, my mother. 
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The one on the left is Emily. 
Q. Emily who? A. Wong. 
MR. RICHEY: I offer it in evidence. 
MRS. PARK: No objection. 
THE COURT: Mark it. | 
(The photograph previously identified 
as Plaintiff's Exhibit No.6 was accord- 


ingly received in evidence in this 
case. ) | 


(Statement of Wong Yem, June 21, 1951, 
was marked for identification as Plain- 
tiff's Exhibit No. 7.) 


BY MR. RICHEY: 
Q. I hand you Plaintiff's Exhibit 7 for identification and ask if you 
have seen this before and if you can identify it. A. Yes; I have|seen this 


| 


in American consulate at Hong Kong. 
Q. Directing your attention to the signature here, I ask if you can 
identify that signature and tell the Court whose it is. A. Yes, I recog- 
204 nize my father's signature. 
Q. Your father -- A. Wong Yem. 


Q. Directing your attention to the photographs in the lower left- 
hand corner of this Exhibit No. 7, could you tell us who they are? 


A. On lefthand side is my father, Wong Yem. On righthand side is my- 
self. 
(The exhibit having been handed to counsel for defendants:) 
MRS. PARK: I have no objection, Your Honor. 
MR. RICHEY: I offer it in evidence. 
THE COURT: Received. 


(The statement heretofore marked for 
identification as Plaintiff's Exhibit 
No. 7 was received in evidence. ) 

BY MR. RICHEY: | 


Q. Did you carry on any correspondence with your father when 
you were in China and he was in the United States? A. Yes. | 
Q. Do you have that correspondence with you? A. I don't have any, 


because when the Communists come at times they are mostly destroyed or 
lost. 





| 
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* * * 

205 Q. Now, Mr. Wong, did your father ever send you any money when 
you were in China? A. Yes. 

*x * 

206 BY MR. RICHEY: 

Q. Did your father send you or make you the beneficiary of some 
United States savings bonds in the total amount of $9,500? A. Yes; but 
I don't know the exact amount. Maybe it is that amount, $9, 500. 

THE COURT: Where was that done? In the United States? 

MR. RICHEY: Yes, Your Honor. 

THE COURT: After he had arrived here and was living with his 
father in Boston? 

MR. RICHEY: No -- on July 1, 1945, prior to the time he came 
here, his father purchased $9, 500 in United States savings bonds -- the 
serial numbers are in the Immigration file -- and made Wong Poo Sing 
co-owner of those bonds. 

THE COURT: I see. 

ae He 

CROSS EXAMINATION 
BY MRS. PARK: 
Q. Mr. Wong Poo Sing, do you claim you are a blood brother of 


Wong Kay Suey? A. Yes. 

Q. And you are also the uncle of Emily Wong, who has filed a 
suit in this Court? A. Yes. 

Q. I show you Plaintiff's Exhibit -- I believe this was No. 2 in this 
case -- and I would inform you the name of this person who appears in 


the righthand corner, the little girl -- 

MR. RICHEY: Pardon me. I may have made a mistake, Mrs. 
Park. I went by the number on the back. 

THE COURT: It is No. 1 in this case? 

MR. RICHEY: Since it was No. 2 in this case, I referred to it 
as No. 2 here, I believe. 

MRS. PARK: Plaintiff's Exhibit 2 in this case. 
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THE WITNESS: Her name is Sik Far. 

BY MRS. PARK: | 
Q. And who is she? A. Next door neighbor, Moon Yeng's servant. 
Q. I show you plaintiff's Exhibit -- this must be No. 3 -+ I ask 
you in the top picture which one in there is Wong V. Liang. A. Here. 

Q. And who is Wong V. Liang? A. Just one of, a child from 
Mow Long Village. | 

Q. Do you know how it happens he was in the picture with mem- 
bers of your family? A. My father always liked children. So my father 
just asked him to come along. | 

Q. And I understood you to testify, your first brother was killed 
in France. How did that information come to you? How did you learn 
about it? A. A death in China is an important matter, and my father 
knew it was important and so my father wrote to my oldest brother's 
wife; and from that I know about his death. | 

Q. Did your father send you any money when you were in China? 
A. Yes. : 

Q. Sent it directly to you? A. Indirectly he sent it to me, even 
though if a check or letter addressed to me generally is cashed through 


by my mother, because in China they trusted elders instead of trusting 





young child -- not like this country, when a check is addressed to you 
209 you just endorse it and cash it. But generally cashed by my 
mother. | 
Q. What I want to know is did the father send the money directly 

to you and then you gave it to your mother. Is that what you said? 
THE COURT: I understood it the other way around. | 
THE WITNESS: It doesn't make any difference whether addressed 


to me or my mother. Generally the letters are sent to the store, and 





they notify the family and the mother always goes there to get it. 
BY MRS. PARK: | 


Q. And where is the store? A. In Han Kong Market, Hoy Ping 


District. | 
Q. Do you know what a Hal Goon is? A. I don't know. | 


| 
| 
| 
| 
| 
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MRS. PARK: Ihave no further questions, Your Honor. 
THE COURT: Is there any redirect? 
MR. RICHEY: No, Your Honor. 
THE COURT: The witness may be excused. 
(The witness, the plaintiff, left the stand. ) 
MR. RICHEY: I would like to have his brother, Wong Kay Suey, 
take the stand. 
THE COURT: Call Wong Kay Suey. 
Has this witness been sworn in this case, or does the swearing 
in the first case carry through? 
MR. RICHEY: I will be glad to have him reaffirmed, Your Honor. 
* * * 
WONG KAY SUEY 
was examined and testified as follows, through the interpreter: 
DIRECT EXAMINATION 
BY MR. RICHEY: 
Q. Your name is Wong Kay Suey? A. Yes. 
Q@. And you have a brother by the name of Wong Poo Sing? 
A. Yes. 
211 Q. And can you identify him, sir? 
THE COURT: He indicates him sitting in the courtroom. 
oe * * 
MR. RICHEY: Yes -- "Do you recall when Wong Poo Sing was 
born?" 
And, if so, ask him to describe what he recalls about it. 
212 THE WITNESS: I recall, because my father and my grandmother 
had argument over birth of my brother. 
BY MR. RICHEY: 


Q. Had argument? A. Yes. My grandmother took me out and 
tell me to go outside and pray that day, because my father insists he 
should go to the market and call for midwife for Poo Sing's birth. And 
my grandmother said with all the children being born and we never have 
a midwife, why should we have a midwife. 
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Meantimes, when the midwife arrive, Poo Sing was born and the 
midwife finished the delivery. And until this day my grandmother still 
blame my father that call for midwife to take care of Poo Sing; that that 
is why Poo Sing complexion so dark, because, well, they believe when 
Poo Sing was delivered they gave Poo Sing a bath. | 


* * * * 


213 Thereupon | 
EMILY WONG, | 
called as a witness by counsel for plaintiff and being first duly sworn, 


was examined and testified through the interpreter as follows: 
DIRECT EXAMINATION 
BY MR. RICHEY: 


* * * * 


Q. Now, Miss Wong, are you acquainted with Wong Poo Sing? 
A. Yes. | 
Q. And can you identify him? | 

THE COURT: Indicating the plaintiff in this case sitting in the 
courtroom. | 


BY MR. RICHEY: 


| 


Q. Do you know who Wong Poo Sing's father is? A. Wong Yem. 
MR. RICHEY: I have no further questions. ! 
MRS. PARK: I have no questions, Your Honor. 


ae * * * 


MRS. PARK: Your Honor, I have no affirmative evidence in this 
case, other than on the jurisdictional question which I have raised before. 


* * * * 
| 


| 


[ Filed June 11, 1958] 
MEMORANDUM 


The Court has jurisdiction. Wong Kay Suey v. Brownell, | 227 F. 
2d 41, cert. den. 350 U.S. 969. | 

Plaintiff claims American citizenship by derivation of the American 
citizenship of his father, Wong Yem. The Court holds the plaintiff has 
not established a proper claim to American citizenship in that: (1) plain- 
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tiff has failed to sustain the burden of proof by a fair preponderance of 
the evidence; and (2) plaintiff averred, under oath, that he is the blood 
brother of Wong Kay Suey. Evidence in the case of Wong Kay Suey v. 
Rogers, Civil Action No. 579-54, decided today, establishes that Wong 
Kay Suey could not be the blood child of Wong Yem. Therefore, taking 
the testimony of Wong Poo Sing that he is the blood brother of Wong Kay 
Suey, Wong Poo Sing also cannot be the blood child of Wong Yem. 

Accordingly, judgment is entered for the defendants. Counsel 
will prepare an order consistent with the above, and submit tentative 
findings of fact and conclusions of law. 


/s/ Joseph R. Jackson 
A Senior Judge of the United States Court 
of Customs and Patent Appeals, sitting by 
designation pursuant to the provisions of 
294(d) of Title 28, United States Code. 


Dated: June 11th, 1958 


i 


[ Filed July 2, 1958] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 


This cause having come on for trial by the Court sitting without a 
jury, and the Court having considered the pleadings herein, the evidence 
presented by the parties, the memoranda and briefs submitted by counsel 
and having filed a Memorandum, makes the following findings of fact and 
conclusions of law: 

FINDINGS OF FACT 

1. Plaintiff was born in China and lived there continuously until 
1952. 

2. Plaintiff arrived in San Francisco on August 7, 1952 with a 
travel document providing that his eligibility to enter the United States 
would be determined by the Immigration and Naturalization Service upon 
his arrival at a port of entry. 

3. A hearing to determine plaintiff's eligibility to enter the United 
States was held before a Board of Special Inquiry of the Immigration and 
Naturalization Service in San Francisco and as a result thereof said 
Board on December 2, 1952 denied plaintiff admission to the United States. 
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4. Plaintiff appealed from said decision and the Board of Immi- 


gration Appeals dismissed the appeal on May 20, 1953. 


j 
| 
1 


5. Plaintiff instituted this suit on February 11, 1954 seeking a 
declaratory judgment that he is a citizen of the United States, and claim- 
ing that he is the blood child of Wong Yem, a United States citizen. 


6. Plaintiff avers under oath that he is the blood brother 
Kay Suey. 


randum, Wong Kay Suey v. Rogers, Civil Action No. 579-54. 


‘of Wong 





7. Wong Kay Suey is not the blood son of Wong Yem. See Memo- 


| 
| 
| 
| 
| 


8. If Wong Poo Sing is the blood brother of Wong Kay Suey, as he 


has stated under oath, Wong Poo Sing cannot be the son of Wong 
9. Wong Poo Sing is not the blood son of Wong Yem. 
CONCLUSIONS OF LAW 


‘'Yem. 


| 
| 
| 
| 
| 


1. The Courthas jurisdiction of this cause. Wong Kay Suey v. 


Brownell, 97 U.S. App. D.C. 26, 227 F. 2d 41, cert. den. 350 


U.S. 969. 


2. Plaintiff has not sustained his burden of proving by a prepon- 


derance of the evidence that he is a citizen of the United States. | 


| 
| 
| 


3. Plaintiff is not a citizen of the United States. | 


4. Defendant William P. Rogers is entitled to a judgment dismis- 


sing the complaint on the merits. 


| 
| 
| 


/s/ JosephR. Jackson | 
A Senior Judge of the United States Court 
of Customs and Fatent Appeals, sitting by 
designation pursuant to the provisions of 


294(d) of Title 28, United States Code. 


[ Certificate of Service] 








[ Filed July 2, 1958] 


ORDER 


This cause having come on for trial before the Court sitting 
without a jury, and it appearing to the Court for reasons set forth 


in the Findings of Fact and Conclusions of Law filed herein that | 


defendant William P. Rogers is entitled to a judgment dismissing 
the complaint on the merits, and it further appearing that the 
parties are agreed that A. R. Mackey, Commissioner of Immigra- 
tion of the United States, should be dropped as a party defendant 
pursuant to Rule 21, Federal Rules of Civil Procedure, it is by 
the Court this 2nd day of July, 1958 


ORDERED that judgment be entered for defendant, William 
P. Rogers, dismissing the complaint on the merits with costs, 
and it is further 


ORDERED that A. R. Mackey, Commissioner of Immigra- 
tion of the United States, be and he hereby is dropped as a party 
defendant. 


/s/ Joseph R. Jackson 

A Senior Judge of the United States 
Court of Customs and Patent Ap- 
peals, sitting by designation pur- 
suant to the provisions of 294(d) of 
Title 28, United States Code. 





[ Filed July 25, 1958] 





NOTICE OF APPEAL 


Notice is hereby given this 25th day of July, 1958, that Wong Poo 
Sing hereby appeals to the United States Court of Appeals for the Distr ict 
of Columbia from the judgment of this Court entered on the 2d day of 
July, 1958, in favor of William P. Rogers, defendant against said Wong 
Poo Sing, plaintiff. | 


/s/ Charles R. Richey 
Attorney for Plaintiff 
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[Filed Feb. 11, 1954] C. A. 581-54 
Complaint for Declaratory Judgment 

Emily Wong, plaintiff, by her attorney, complains against the 
defendants, as follows: 

1. This Court has jurisdiction of this action under Section 503, 
Chapter V, of the Nationality Act of 1940, as amended, (54 Stat. 1171, 
ch. 876,8 U.S.C. 903) for a judgment declaring plaintiff to be a citizen 
of the United States. 

2. The defendants named herein administer the Immigration and 
Naturalization Laws of the United States and have erroneously deter- 
mined that plaintiff is not a citizen of the United States. 

3. Plaintiff was born in China on or about October 17, 1936, and 
is now and always has been since her birth a citizen of the United States 
by virtue of the American citizenship of her father, Wong Hung Hai, 
under Section 1993 of the Revised Statutes (1875) and Act of March 2, 
1907, ch. 2534, 34 Stat. 1229. 

4. Plaintiff arrived in the United States at San Francisco, 
California, on or about October 16,1952, and upon having her application 
for admission to this country as an American citizen denied under the 
Nationality Act of 1940 by the San Francisco office of the Immigration and 

28 Naturalization Service, she was released under bond, and then 
proceeded to exhaust all administrative rights and remedies available 
to her. The said United States Immigration and Naturalization Service 
conceded the American citizenship of the plaintiff's said father, Wong 
Hung Hai, and his presence in China at the time of conception of the 
plaintiff. 


5. Plaintiff is a necessary witness to prove the allegations herein 
and to establish before this Court her right to a judgment as demanded; 


it will be necessary for plaintiff to be present for the preparation of and 
the trial of this cause. 

WHEREFORE, Plaintiff prays for a judgment as follows: 

(1) That she is now and has been since birth a citizen of the 
United States; 
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(2) That defendants herein be enjoined from detaining plaintiff in 

any way, and otherwise interferring with her rights and privileges as a 
citizen and national of the United States; | 
(3) For such other and further relief as this Honorable Court 


deems appropriate in the circumstances. 


/s/ Charles R. Richey 
Attorney for Plaintiff 


Se ee 


[Filed Nov. 5, 1956] 
ANS WER 
First Defense 
The complaint fails to state a claim upon which relief may be 
granted. 
Second Defense 
Answering the numbered paragraphs of the complaint specifically, 





defendants aver: | 

1. Denied. 

2. Defendants admit that they administer the Immigration and 
Naturalization laws of the United States but they deny they have erron- 
eously determined that plaintiff is not a citizen of the United States. 

3. Defendants admit that plaintiff was born in China but are with- 
out knowledge or information sufficient to form a belief as to the date of 
plaintiff's birth. Defendants admit that Wong Hung Hai is a citizen of 
the United States but deny that he is plaintiff's father. The remaining 


allegations contained in paragraph 3 are denied. 





4. In answer to paragraph 4 defendants admit that plaintiff arrived 
in the United States at San Francisco, California on or about October 16, 
1952. Further answering, defendants aver that by decision dated Decem- 
ber 3, 1952 plaintiff's application for admission to the United States was 
initially denied by the Board of Special Inquiry for the reason that plain- 
tiff was an alien immigrant as defined in Section 3 of the Immigration Act 
of May 26, 1924, that under Section 13(a)(1) of the Immigration) Act of May 
26, 1924 plaintiff was inadmissible to the United States in that she was an 
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immigrant not in possession of valid immigration visa and not exempted 
from the presentation thereof by said Act or regulations made there- 
under, and that'under Executive Order 8766 of June 3, 1941 plaintiff was 
inadmissible to'the United States in that she did not present an unexpired 
passport or official document in the nature of a passport issued by the 
government of the country to which she owed allegiance or any other 
- travel document showing her origin and identity. Plaintiff appealed this 
decision and on May 26, 1953 the Board of Immigration Appeals affirmed 
the decision of the Board of Special Inquiry and dismissed the appeal. 
Plaintiff's motion for rehearing was denied by the Board of Immigration 
Appeals on October 27,1953. Defendants admit that Wong Hung Hai is 
an American citizen but deny that he is plaintiff's father, and are without 
information or knowledge sufficient to form a belief as to the truth of the 
allegation that plaintiff's alleged father was in China at the time of her 
alleged conception. 

5. Denied. 

Third Defense 
For a complete and separate defense to the complaint defendants 


aver that the Court is without jurisdiction of the complaint for the reason 


that the final denial of plaintiff's application for admission to the United 

States asa _ citizen was on May 26, 1953, subsequent to the repeal of the 

Nationality Act of 1940, that plaintiff was denied no right as a national 

of the United States prior to the repeal of Section 503 of that Act, and 

for the further reason that plaintiff's only remedy lies in habeas corpus. 
WHEREFORE, having fully answered, defendants demand judgment 

herein together with the costs of this action. 


/s/ Oliver Gasch 
United States Attorney 


* * * * * * 


[Certificate of Service ] 





83 er DAG: 
EXCERPTS FROM Tuesday, May 27, 1958 


TRANSCRIPT OF PROCEEDINGS .._.., 
* * 


221 Thereupon 


EMILY WONG, | 
the plaintiff, being first duly sworn, was examined and testified 


the interpreter as follows: 
DIRECT EXAMINATION 
BY MR. RICHEY: 
Q. Will you state your name and address, please. A, Emily 
Wong, 603 West 140th Street, New York, New York. | 
@. And where were you born? A. Mow Long Village, Hoy Ping 
District, Qwongtung Province, China. | 
Q. And what is the name of your parents, your father ah your 
mother? A. My father’s name, Wong Hung High; my mother, Lo Chun 
Yat. 


(Honorable discharge certificate was 
marked for identification as Plain- 
tiff's Exhibit No. 1.) 


BY MR. RICHEY: | 

Q. IhandyouPlaintiff's Exhibit 1 for identification and ask if you 
can identify it. Examine it on both sides, if you will. A. This is my 

222 father's honorable discharge paper from the service. 

Q. What service? A. Armed service. 

Q. Of what country? A. U. S. 

THE COURT: United States? 

THE WITNESS: United States. 

BY MR. RICHEY: 

Q. Directing your attention to the reverse side of Plaintiff's Ex- 
hibit 1 for identification, I call your attention to this signature here and 
ask if you can identify that. A. My father's, Wong Hung High's, signature. 

MR. RICHEY: I offer it in evidence (handing to counsel for defen- 
dants). | 


MRS. PARK: I would like to know the purpose of this exhibit. 








84 


THE COURT: It may be admitted. If you have any objection, 
make it and I will overrule it. 

MRS. PARK: Very well. 

THE COURT: Let me see it, please, before it is marked. 

Is this the brother who was killed in action? 

MR. RICHEY: No. This is her father, and he is still alive. 

223 THE COURT: All right. 

MRS. PARK: I would like the record to show, Your Honor, I do 
object. 

THE COURT: On what grounds? 

MRS. PARK: I don't know the relevancy of it, Your Honor. 

THE COURT: Well, I will overrule your objection. 


(The honorable discharge certificate -hereto- 
fore marked for identification as Plaintiff's 
Exhibit No. 1 was received in evidence. ) 


BY MR. RICHEY: 

Q. Now, Miss Wong, would you tell us the names of any. brothers 
and sisters you have, if any? A. I have three younger brothers. 

Q. Do you have any sisters? A. No sisters. 

Q. And did they all live with you in the same house in China, when 
you were there? A. Yes. During the war at times two of my brothers 
were living with my grandmother. 

THE COURT: Do you know what war? 

THE WITNESS: The Second World War. 

BY MR. RICHEY: 

Q. And when your father was in the United States Army, do you 

know whether or not you and your family were the beneficiaries of life 

224 insurance or Government allotment checks from the United States 
from your father while he was in the service? A. Yes, I have heard 
about it. 


Q. In other words, you have knowledge you were and the other 


members of your family were the beneficiaries of and did receive allot- 
ment checks from your father, Wong Hung High, while he was in the 
United States Army. 
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THE COURT: She was living in the United States then? | 
MR. RICHEY: No. He was in the Army and she was living in China, 


and while he was a member of the armed services he made out allotment 





checks payable to this young lady and her mother and her three young 
brothers. I want to make sure that is a fact, if it is a fact. | 
THE WITNESS: We tried to go to the American consul and claim 
for it; but it was disallowed on the allotments. | 
MR. RICHEY: My question is, he did list Emily Wong, the plain- 

tiff here, and her brothers and mother, as the beneficiaries of puese 
allotments. | 
BY MR. RICHEY: | 
Q. That is true, isn't it? I am not asking whether they were de- 
nied, or what happened to them. | 
MRS. PARK: If she knows. | 


THE COURT: If she knows, she can answer; and if not, she can say 





that she doesn't know. 

THE WITNESS: Yes. 
BY MR. RICHEY: | 

Q. Now do you recall your father ever having visited China while 


you were still in China? A. Yes. | 
@. And where did he stay when he came to China? A. He lived 
in Mow Long Village. | 
Q. And did he live in the same house with you and your mother 
and brothers? A. He lived with myself and my mother. | 
Q. Now did you ever have correspondence with your father 
while you were in China and while he was within the United States? 


A. No, I did not communicate with my father. 





Q. Did your mother communicate with your father while she was 
in China and he was in the United States? A. Yes. | 

Q. And did you ever read any of the letters between your father 
and your mother? A. Yes. | 

Q. And didhe not ask about the welfare of yourself and your 
brothers in those letters? A. Yes. 
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Q. Did you attend school in China? A, Yes. 
226 @. And what was the name of that school? A, Hee Hen School. 
@. And did you register giving your father’s name as Wong Hung 
High? A. Yes. 


* * * 
CROSS EXAMINATION 
BY MRS. PARK: 
Q. When your father returned to China, where did you first see 
him? A. In Hong Kong. 


Q. Did you go to meet him there in Hong Kong? A. Yes. 
Q. Now did you not testify on October 21st, 1952, before the 
Immigration Service relative to coming to this country? A. Yes. 


Q. And is it not true that at that time you were asked when and 
where did you first see your father on his last return to China? A. Yes, 
it may have. 

Q. And did you not at that time answer: 

227 "T first saw my father at home in Mow Long Village when I re- 
turned home from school for my morning meal on the day of his 

arrival in the village." . 

A. I may have said it wrong, or I may have been fright:ened and just 
don't remember exactly and testified wrongly. 

Q. What'do you say now? Where did you meet your father? 
A. In Hong Kong. 

Q@. When your father was in China, did you ever take a trip with 
him ? 

MR. RICHEY: Can we pin this down to a particular time? I think 
it is an awfully broad question. 

THE COURT: Itis. But did she ever do it? 

THE WITNESS: After come back from Hong Kong and since I stay 
in the village, no, no trips. 

BY MRS. PARK: 

Q. Since you came from Hong Kong you made no trips with him, I 

understood you tosay? A. Yes. 





228 
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THE COURT: Did her father come back to the village with her 
from Hong Kong? | 
THE WITNESS: Yes. | 
THE COURT: All right. | 
BY MRS. PARK: | 
Q. Is it not true that at this same time in October, when you testi- 
fied, you were asked when your father was last in China, did you make 
any trips away from Mow Long Village with him; and at that time you 
answered: 
"Shortly after my father last arrived at Mow Long | 
Village, and before my parents went to Hong Kong, I went 
with my parents to Canton City. We were away from Mow! 
Long Village slightly over one week." 
Is that not true? A. That trip I didn't go; only my father and my 
mother. Maybe it was a misunderstanding in that testimony. | 
Q. Well, is it not true that at that time you were asked to describe 
the trip to the city with your father, and you answered: 
"After our morning meal we walked to the boat landing and 
hired a boat which ‘took us to Cheuck Hom Market. From there 
we boarded a bus to Som Sow, and upon arriving at Som Sow we 
boarded a barge to Canton City, arriving at Canton City the 
following morning. | 
"Question: Describe your quarters at the " -- 
THE COURT: Wait. | 
BY MRS. PARK: | 
Q. Is that not true. 
THE COURT: Ask her if she made that answer to that question. 
BY MRS. PARK: | 
Q. Did you make that answer to that question? A. Yes. 


| 
| 
| 
| 
' 


Q. You made that answer then? A. Yes. 


Q. What is your story now? Did you go with your father or did you 


MR. RICHEY: Go with him where? 
MRS. PARK: To Canton City. 








f 
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THE WITNESS: I didn't go on that trip. Only my father and my 


mother went. 
THE COURT: Why did you make such an answer, then? 
THE WITNESS: I was very young at that time. 
THE COURT: How young? 
THE WITNESS: Sixteen years old. I was young and the first 
time away from my mother, andI was more or less confused and 


frightened, and most of the time I don't know what I am testifying. 

BY MRS. PARK: 

Q. And were you not also at that time asked to describe your quar- 
ters at the Sin Wah Hotel in Canton City? -- 

"Answer: We stayed in one room that had two beds. I 
cannot remember what floor it was on, but we had to take an 
elevator to go to our room." 

230 Did you make that answer on October 21st, 1952? A. Yes, I may 
have said something like that. But I was confused with a lot of trip, the 
trip when I returned from Hong Kong by the way of Canton to the village, 
at the time I stayed in the hotel. 

Q. Was your father with you at that time? A. Yes. 

Q. Well did you not testify a few moments ago that you did not 
take a trip with your father? 

MR. RICHEY: She didn't say that she did not take atrip. She is 
talking now about when she came back from Hong Kong with her father 
and mother to the village when he arrived in China and they stopped at 
the hotel there. That is what she said, and that is what she is referring to. 

THE INTERPRETER: Which trip are you referring to? 

THE COURT: Let me see if I can clear this up. 

Did you go to Hong Kong to meet your father when he was visiting 
from the United States? 

THE WITNESS: Yes. 

THE COURT: Was your mother with you? 

THE WITNESS: Yes. 

THE COURT: Did you leave Hong Kong with your father and your 


mother? 
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THE WITNESS: Yes. ! 
THE COURT: Did you return to the village with your father and 


your mother? 
THE WITNESS: Yes. | 
THE COURT: How did you reach your village? Describe your 
trip. | 
THE WITNESS: We took a train from Hong Kong to go to Canton. 
Then from Canton we took a steamboat, or whatever, a sampan |-- which 
I explain is a boat dragged by a little steamboat, and a large sampan 
follows. And we took that kind of boat to go back to the village. | 
THE COURT: Did you stay at a hotel in Canton? 
THE WITNESS: Yes. | 
THE COURT: How many rooms did you have at the hotel ? 
THE WITNESS: Just one room. | 
THE COURT: How many beds, if any, were in the room ? 
THE WITNESS: Two beds. 
THE COURT: Were you with both your father and your mother 
returning from Hong Kong to your village through Canton? 
THE WITNESS: Yes. 
THE COURT: That clears it up, I think. | 


BY MRS. PARK: 


Q. Is ittrue, then, that you were in error when you said/in 1952 





that the first time you saw your father was in Mow Long Village? 
232 MR. RICHEY: She has already admitted that, Your Honor. 
THE COURT: I know it. | 

THE WITNESS: Yes. 

BY MRS. PARK: 


Q. Then at that time when you were asked who was present when 





you first saw your father in your house in Mow Long Village, and you 
answered: 
"My mother, my paternal aunt, the wife of my anclé pArans 
June High, were also present " -- 

that was inerror, also? A. Yes. 
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Q. Now aside from this first trip that you tell us about, did your 
father take any other trip away from the village when he visited you at 
this time that we are talking about ? 

THE COURT: With her? 

MRS. PARK: By himself, or with anybody else, but not with her. 

MR. RICHEY: What year and what time are you talking about ? 

THE COURT: This is after the return to the village, I take it. 

MRS. PARK: Absolutely, Your Honor. 

THE WITNESS: Yes. 

BY MRS. PARK: 
And where did he go, if you know? A. Yes, he went to Canton. 
He went to Canton? A. Yes. 
And who went with him then? A. My mother. 
Did he make any other trips at this time ? A, I know just one 


Just one time? A. So far as I know, just one time. 
Is that the trip you are talking about to Canton? A. Yes. 


Well in 1952, when you were asked -- 


"When your father was last in China, did he make any trips 


away from Mow Long Village 2" -- 
you responded: 
Yes, in the third month he and my mother went to Hong 
Kong and were away from Mow Long Village for two weeks. i 
Did you so testify in 1952? 
THE COURT: Did she mean Canton, in her last answer, or Hong 
Kong? Or did you interpret her properly? She said Canton. 
THE INTERPRETER: She was assuming Canton. 
234 THE COURT: She what? 
THE INTERPRETER: She was assuming that they go to Canton. 
THE COURT: Oh, she was assuming they went to Canton. 
THE INTERPRETER: Yes. 
THE COURT : Why did she say, in answer to the question that was 
just propounded, that her father went to Hong Kong? 
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THE WITNESS: I did not go with them. So therefore I am 
sure as to where they go. | 

THE COURT: But they made a trip, anyhow ? 

THE INTERPRETER: Yes. 

THE COURT: All right. Go ahead. 

BY MRS. PARK: | 

Q. Who stayed with you, if anybody, while they were gone? 
A. I stayed with my second uncle's wife, Wong June High's wife. 

Q. While you were in Canton City with your parents, did you 
attend any amusement places? A. I don't remember. 

Q. When you were questioned in 1952 and you were asked, "What 
amusement places did you attend while you were in Canton City for this 


week ?", you answered, "We visited tea houses and parks." Did you 
235 answer that question? A. Yes, maybe I have testified to’ that fact. 
Q. And when was the last time you saw your father after this visit 


i 
| 


we have been talking about? 
THE COURT: Do you mean up to now? 
MRS. PARK: No. I mean where was she when she last saw her 
father -- I am sorry -- when he left after this visit we are talking about. 
THE COURT: Where was it that they parted company in China 
when he came back to the United States and she remained in China? 
MRS. PARK: Yes, Your Honor. | 
THE COURT: All right. Ask her that. | 
THE WITNESS: In Mow Long Village. | 
BY MRS. PARK: | 
Q. At that time were you going to school? A. Yes. 
Q. I mean by that, were you actually attending school; it wasn't 
a vacation or anything; you were going to classes at that time. | 
THE COURT: Did you have classes? Did you go to school ? 
THE WITNESS: I don't quite remember clearly. | 
BY MRS. PARK: ! 
Q. Will you tell us about your house in . Mow Long Village. Of 
236 what material was the house built? A. Brick constructin. 
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Q. And what are the floors made of? A. Just plain ordinary 
earth, ground floor, with two row of brick tile in front of the skylight. 

Q. Does your house have a shrine loft? A. Yes. 

Q. And what is in that shrine? A. We have incense burner 


and sasko lanterns (?). 


Q. And how does one gain access to the shrine loft? How do 


you get up there? A. Usea removable type ladder. 

Q. When your father was last in China, what were the sleeping 
arrangements in your home? A. We live in bedroom on the left side 
of the house, and we live in same rooms but separate beds. I live with 
my father and mother in one room. 

Q. And who else was in the house at that time? Anybody? 

A. My second uncle's wife, Wong June High's wife. 

Q. And she slept in another room? A. She lived on the right- 
hand side bedroom. 

Q. Is there anything outstanding or different about your house 
that would distinguish it from any other house in Mow Long Village ? 

237 A. Itis an old-type house. They are all more or less on the 
same order. 

Q. Did your family own any farmland in or around Mow Long 
Village? A. No. 

Q. In 1952 is it not true when you were asked, "Does your family 
own any farmland in or around Mow Long Village," you responded, "We 
have a vegetable garden at Hen Loo Hill” ? Is that not true? 

THE COURT: That is not a farm, is it? But go ahead. Answer 
the question. 

THE WITNESS: Yes, we have a vegetable garden. 

BY MRS. PARK: 

Q@. And that is true, you do have a vegetable garden? A. Yes. 

Q. When your father returned to China and you say you met him 
in Hong Kong, did he bring you any presents? A. Yes, he brought me 
some clothes. 

Q. What kind of clothes? A. It is so long I don't remember. 
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Q. When did you last see your fraternal uncle, Wong See 


A. Idon't remember. It is quite a long time ago. 

Q. About how long ago? A. Approximately about Second World 
War. | 

238 Q. Is it not true in 1951 when you were asked "When and where 
did you last see your fifth paternal uncle, Wong Kay Gong," you respon- 
ded, "I last saw him at the airport when I was about to board the plane 
to come to the United States"? | 

THE COURT: And when was that? | 

MRS. PARK: That was in '52. 

THE WITNESS: I may have said that. 

THE COURT: Was it true ? 

THE WITNESS: I haven't seen him for long time. | 

THE COURT: Did you see him last when you were getting on the 
airplane to come to the United States? | 

THE WITNESS: No.. 

THE COURT: He was not at the airplane? 

THE WITNESS: No. 

BY MRS. PARK: 

@. I show you Plaintiff's Exhibit 2, Emily Wong, and ask you if 
you can tell us who the first girl in the lefthand side is. A. That is 
Sik Far. | 

Q. And who is Sik Far? A. Ihave heard she isa servant. 

@. Whose servant? A. A neighbor's, Moon Ying's, servant. 








Q. I understood you to say there was a movable stepladder for 
the shrine. Where there any other stepladders in your house in Mow 
Long Village? -- movable ones? A, Yes. 
- @. How many? A. I know there is one more in my room, in 
my bedroom. 
Q. Were there any others in the house that you know of? A. Also 
one more is in the other side bedroom. | 
Q. So there would be three in all, you think? A. Yes. 


* * * * * 
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REDIRECT EXAMINATION 
BY MR. RICHE Y: 
Q. Icall your attention to Plaintiff's Exhibit 3 and ask if you can 
identify the persons thereon, starting from right to left. And number the 
240 identification as you go -~- one, two, three, four, and soon. A. No. 
1, Wong Kay Suey. 
No. 2, Wong Yem, my grandfather. 
No. 
No. 
No. 


3, Wong Poo Sing. 
4, 
D, 
No. 6, my mother. 
1; 
8, 
9, 


Wong Hung High, my father. 
my great grandmother. 


No. my grandmother. 


No. 
No. 
MR. RICHEY: I offer this in evidence. 
THE COURT: It may be received. 


Wong Moon Yeng's wife, our neighbor. 
Wong Moon Yeng's servant. 


(The group photograph pr eviously 
identified as Plaintiff's Exhibit 3 
was received in evidence in this 
case as Plaintiff's Exhibit 3.) 


BY MR. RICHEY: 

Q. Now directing your attention to Plaintiff's Exhibit 2, I ask you 
to identify the persons in the picture at the top of the page and in the one 
at the lower part of the page, starting from right to left, as you have 
done before. A. No. 1, Wong V. Liang, one of the persons who live 
in the village. 

Wong Poo Sing, No. 2. 

No. 3, Wong Jim Teng, my oldest uncle's second son. 

241 No. 4, Wong Kan Gyip. 

@. And you have been referring to the people in the top photo- 
graph as you have just been identifying them? Is that correct? A. Yes. 

@. Now, directing your attention to the photograph at the bottom 
of the exhibit, No.2 for identification, who are the people there? A. 
Myself. 





95 


Q. AndNo. 2? A. And Wong Poo Sing. 
Q. Directing your attention to Plaintiff's Exhibit 4 for identifica- 
tion, who are the individuals in that photograph? A. Myself; Wong Poo 


Sing. 


Q. And your identifications were from right to left. A. Right to 


left. | 
Q. Directing your attention to Plaintiff's Exhibit 3, do you know 
the individuals represented by that photograph, from right to left? 
A. No. 1, my third brother, Wong Ding Ho. | 
The one in the middle is my mother. 





On the left is myself. | 

Q. Directing your attention to Plaintiff's Exhibit 6 for identifica- 
tion, can you identify the individuals in that photograph, from right to 

left? A. On the right, Wong Poo Sing. 

In the center, my grandmother. | 

On the left, myself. | 

MR. RICHEY: I offer these exhibits just identified by the witness 
in evidence. | 
MRS. PARK: I have no objection. | 
THE COURT: They may be marked in evidence. | 


(The paper with two photographs at- 
tached, previously identified as Plain- 
tiff's Exhibit No.2, was received in 
evidence in this case. ) 


(The photographs previously identified 
as Plaintiff's exhibits 4,5 and 6 were 
received in evidence in this case. ) 





* * * * * 


@. Now, Miss Wong, according to the records of the Government 
in this case you were examined on October 21, 1952 by the Immigration 
and Naturalization Service at San Francisco. Is that correct? ! A. Yes. 

Q. Now you were approximately 16 years of age, almost to the day, 
at that point, were you not? A. Yes. | 

Q. Would you describe how you felt at that time. Were you 
frightened, or what was your reaction to the whole atmosphere of the 


proceedings? A. Yes, I was frightened, on account of I was leaving my 
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mother, and the journey is a long way across to this country. I was 


frightened and confused. 
THE COURT: Was she alone, or was any relative with her? 
THE WITNESS: I was by myself. And when I was testifying I was 
244 just by myself in there, and an official was verifying. 

MR. RICHEY: There was only one person, the Immigration in- 
spector and this young lady, present, Your Honor, as I understand the 
record. 

BY MR. RICHEY: 

Q. Now you were placed in detention, in effect a jail, when you 
came to the United States, were you not, until you were released on 
bond? A. Yes. 

THE COURT: Was she in jail, or custody, whatever you call it? 

MR. RICHEY: Well, I use the term "jail" in a general sense, 
Your Honor. 

THE COURT: Was she, wherever you state she was, was that 
prior to her examination? 

BY MR. RICHEY: 

Q. Was that prior to your examination? A. Yes. 

Q. And when you testified there you made a statement that your-- 

MR. RICHEY: May I see that again, to get it exactly? 

BY MR. RICHEY: 
Q. You testified that after your father arrived in Mow Long 
245 Village, "and before my parents went to Hong Kong, I went with 
my parents to Canton City." According to your testimony in the record, 
that is what you said. Now let me ask you this: You did at one time go 
to Canton City with your father and mother, did you not? A. Ionly 
visited Canton once, after I had gone to Hong Kong to meet my father, 
and on our way back to the village. 

Q. All right. Now where did you stay when you returned with your 
father and mother to the village via Canton City? Where did you stay? 
Where did you stay in Canton City with your father and mother? A. Living 
at Sun Wah Hotel. 
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Q. And how long were they there at the Sun Wah Hotel? A. Ap- 
proximately about a week. | 

Q. So when you were asked that question as to when you visited 
Canton City with your parents before by the Immigration inspector, you 
were confused then with the trip that you took when your father came back 


to China and returned with you and your mother to the village. Isn't that 


true? A. Yes, most likely I was confused. 
a aK a 
246 RECROSS EXAMINATION 
BY MRS. PARK: 
Q. When you testified on October 21st, 1952, in San Francisco, 
247 you were under oath, were you not, Emily Wong? A. Yes. 
Q. And you swore to tell the truth, the whole truth and nothing but 
the truth, and were advised that if you gave false testimony eles be 
prosecuted for perjury? Is that not true? A. Yes. 
Q. And nobody threatened you or forced you to testify, did they? 
A. No. 
Q. And you were asked at the conclusion of your testimony if you 
had anything else you would like to add for the record, and you replied 
no, did you not? A. Yes. | 
Q. And you were asked if you understood the interpreter and all 
the questions, and you replied yes, did you not? A. Yes. 
Q. And are you nervous today? A. No. 
Q. That is good. 
One more question. On this trip you say you took with your father 
to Canton, did you ride a train for any part of this trip? A. Yes. 
THE COURT: She already testified to that train and boat. 
248 * * ae ok * 
THE COURT: Miss Wong, did you understand any English at 
all when you were in San Francisco to testify? 
THE WITNESS: No. 
* aK *« * a 
MR. RICHEY: I would like to call her father, please -- Wong Hung 
High. 
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May I approach the bench, Your Honor, with counsel ? 
THE COURT: Yes. 
(At the bench:) 
oK * * * 
249 MR. RICHEY: I want him to tell Your Honor this is his daughter, 
and to take notice there is similarity in the physical appearance. 
THE COURT: I have noted that. 
* x * 
250 Thereupon 
WONG HUNG HIGH, 
called as a witness by counsel for plaintiff and being first duly sworn, 
was examined and testified as follows, through the interpreter: 
DIRECT EXAMINATION 
BY MR. RICHEY: 
Q. Mr. Wong, will you state your name and address, please? 
A. Wong Hung High, 109 Ellwitch Street, New York, New York. 


Q. Do you have a daughter by the name of Emily Wong? A, Yes. 
Q. Could you identify her, please ? 
THE COURT: Indicating the presence of his daughter in the 


courtroom. 
BY MR. RICHEY: 
251 Q. I show you Plaintiff's Exhibit 1 and ask if you can identify this. 
A. Thisis my honorable discharge paper. 
Q. From what? A. From the United States Army. 
Q. Now I show you Plaintiff's Exhibit 3 and ask if you can identify 
your picture in that photograph. 
MR. RICHEY: The witness identifies the fourth person, starting 
from right to left, as his own picture. 
BY MR. RICHEY: 
Q. Do you have any other children, Mr. Wong? A, Altogether, 
four children I have. 
Q. And are they boys and girls, or-what? A. One daughter and 
three sons. 
MR. RICHEY: I have no other questions. 
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THE COURT: Is there any cross? 
MRS. PARK: Yes, Your Honor. 
CROSS EXAMINATION 


BY MRS. PARK: | 
Q. What are the names of your sons, and their ages? A. 


oldest son would be the second in line -- Wong Bit Doon. 
Q. Which is the oldest? Wong Bit Doon? 
THE COURT: He is the second in line, you say? 
THE WITNESS: He would be the second in line next to Emily. 
252 THE COURT: Emily is the oldest child? | 
THE WITNESS: Chinest Republic 27, second month, sith day -- 
equivalent to March 7th, 1938. 
The second son, Wong Bit Foo, Chinest Republic 28, ge month, 
21st day. August 4th, 1939. 
The younger son, Wong Ding Ho, November 14, 1949. 
BY MRS. PARK: | 
Q. Are you sure that Wong Bit Doon is older than Wong Bit Foo? 
A. Yes, Bit Doon is older. | 
Q. Did you not testify before the Immigration -- 
THE COURT: What difference does it make, the ages of his 
children, if it is admitted he has an older daughter and three younger sons? 
MRS. PARK: As to his credibility, Your Honor. 
THE COURT: Well, it is credibility over an immaterial matter, 
I hold. 
MRS. PARK: Very well. I won't pursue that. | 
BY MRS. PARK: | 
Q. Where were the children born? A. . Mow Long Village, Hoy 
Ping District, Qwongtung Province, China. | 
Q. Were you present at their birth? -- that is, of the = older 
sons only Iam interested in. A. Yes. My younger son was born after I 
253 _—ieft China. | 


Q. But the first two he was present and they were born! in Mow 


| 
| 
| 
| 
| 


Long ? 
THE INTERPRETER: Yes. 
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BY MRS. PARK: 

Q. Now isn't it true that on October 28, 1935 you testified before 
the Immigration Service in Boston and stated that your oldest children 
were born in Hoy Sar Village? A. Well, I could have confused the 
place, because previously I was living Hoy Sar Village, and then I moved 


back to Mow Long Village. 


Q. But you say now that they were born in Mow Long Village? 


Correct? A. Yes. 

MRS. PARK: I have no further questions, Your Honor. 

THE COURT: By the way, Mr. Wong, are you working? 

THE WITNESS: Yes. 

THE COURT: What do you do? 

THE WITNESS: Laundry. 

THE COURT: You own your laundry, or work in one? 

THE WITNESS: Yes, I own the laundry. 

THE COURT: All right. 

(The witness, Wong Hung High, left the stand. ) 

MR. RICHEY: I would like to call Wong Poo Sing. 

Thereupon 

WONG POO SING, 
called as a witness by counsel for plaintiff and being first duly affirmed, 
was examined and testified as follows, through the interpreter: 
DIRECT EXAMINATION 
BY MR. RICHEY: 

Q. What is your name? A. Wong Poo Sing. 

Q. Are you acquainted with Emily Wong? A. She is my niece. 

Q. And can you identify her? 

THE COURT: Indicating her presence in the courtroom. ’ 

BY MR. RICHEY: 

Q. And'can you give us the name of Emily Wong's father? A. 
Wong Hung High. 

Q. Is Wong Hung High related to you? A. Wong Hung High is my 


brother, my third oldest brother -- my third brother. 
* * *« * 
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255 WONG KAY SUEY | 
called as a witness by counsel for plaintiff and being first duly affirmed, 
was examined and testified as follows, through the interpreter: | 
DIRECT EXAMINATION 
BY MR. RICHEY: 
Q. What is your name? A. Wong Kay Suey. 
Q. Are you acquainted with Emily Wong? A. Yes. 
Q. And can you identify her, please? 
THE COURT: Indicating her presence in court. 
BY MR. RICHEY: 
Q. Do you know the name of the father of Emily Wong? A. Wong 
Hung High. | 
Q. And who is Wong Hung High in relation to you? A. We have 
the same mothers. | 
Q. 'We have the same mothers." | 
Now is Wong Hung High related to him as a brother, or what? 
A. Yes, same father, too -- we are brothers. | 


Q. Allright. Is Emily the daughter of Wong Hung High? | 
A. Yes. ! 
MR. RICHEY: That is all. 


MRS. PARE: No questions. 


* * 


[ Filed June 11,1958] 
MEMORANDUM 


The Court has jurisdiction. Wong Kay Suey v. Brownell, 
2d 41, cert. den. 35) U.S. 969. | 
Plaintiff claims American citizenship as the blood child of 


American citizen, Wong Hung Hai. The Court is of the opinion| 
plaintiff has not established her claim to citizenship by a fair prepon- 
derance of the evidence. The only evidence that plaintiff is the blood 
child of .Wong Hung Hai is her own testimony, Wong Hung Hai's testi- 
mony and that of Wong Kay Suey and Wong Poo Sing, who may be’ charac- 








/ 
102 

terized as “interested witnesses" herein; no birth certificate or like 
document was submitted. Furthermore, plaintiff's testimony is not 
entitled to credibility in light of the inconsistencies in her testimony at 
the trial in contrast with her prior sworn statements before the Immi- 
gration Service. Further doubt is cast upon plaintiff's credibility as 
well as that of the witnesses Wong Kay Suey, Wong Poo Sing and Wong 
Hung Hai, all of whom testified to the blood brother relatienship 
of the three witnesses, and the fact that they were all blood children of 
one Wong Yem. This doubt arises from the scientific evidence in the 
Wong Kay Suey case, Civil Action 579-54, decided today, which estab- 
lishes that Wong Yem could not have been the blood father of Wong Kay 
Suey (see Memorandum therein). 

Judgment is granted for the defendants. Counsel will prepare the 
proper order and submit tentative findings of fact and conclusions of law. 


/s/ Joseph R. Jackson 
A Senior Judge of the United States 


Dated: June 11, 1958. Court of Customs and Patent Appeals, 
sitting by designation pursuant to the 
provisions of 294(d) of Title 28, 
United States Code. 


eee 


{ Filed July 2, 1958] 
FINDINGS OF FACT AND CONCLUSIONS OF LAW 

This cause having come on for trial by the Court sitting without a 
jury, and the Court having cons idered the pleadings herein, the evidence 
presented by the parties, the memoranda and briefs submitted by counsel, 
and having filed a Memorandum, makes the following findings of fact and 
conclusions of law: 

FINDINGS OF FACT 

1. Plaintiff was born in China and lived there continuously until 
1952, when she came to the United States. 

2. Plaintiff arrived in San Francisco on October 16, 1952, with a 
travel document providing that her eligibility to enter the United States 
would be determined by the Immigration and Naturalization Service upon 
her arrival at a port of entry. 
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3. <A hearing to determine plaintiff's eligibility to enter the United 
States was held before a Board of Special Inquiry of the Immigration and 
Naturalization Service in San Francisco, and as a result thereof said 
Board, on December 3, 1952, denied her admission to the United States. 
4, Plaintiff appealed from said decision and the Board of! Immi- 
gration Appeals dismissed the appeal on May 26, 1953. 
5. Plaintiff instituted this suit on February 11, 1954 seeking a 
declaratory judgment that she is a citizen of the United States, and claim- 
ing that she is the daughter of Wong Hung Hai, a citizen of the United 
States. 
6. The only evidence to support plaintiff's claim that she; is the 
blood daughter of Wong Hung Hai is her testimony, and that of "interested 
witnesses". There was no documentary evidence to support her claim. 
7. The Court does not believe plaintiff's testimony because of 
inconsistencies between statements which she made at the trial and prior 
sworn statements made before the Immigration and Naturalization Service. 
Plaintiff was unable to give the Court any satisfactory explanation for said 
inconsistencies. 
8. The Court has further reason to disbelieve plaintiff and to reject 
the testimony of the witnesses Wong Kay Suey, Wong Poo Sing and Wong 
Hung Hai because all of them testified to the blood brother relationship 
of the three witnesses and the fact that they were all children of Wong 
Yem. Wong Yem could not have been the blood father of Wong Kay Suey, 
(See Memorandum, Wong Kay Suey v. Rogers, Civil Action No. 579-54) 
and, accordingly, the three witnesses cannot be blood brothers. 
9. The Court also doubts the testimony of the witnesses herein 


because all of them are interested ones. 


CONCLUSIONS OF LAW | 
1. The Court has jurisdiction of this cause. Wong Kay Suey v. 
Brownell, 97 U.S. App. D.C. 26, 227 F. 2d 41, cert. den. 350/U.S. 969. 
2. The Court is not required to and does not accept the uncon- 


tradicted testimony herein because of the interest of the witnesses and 


the improbabilities in their testimony and because of inconsistencies in 
sworn testimony of plaintiff. 
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3. Plaintiff has not sustained her burden of proving by a prepon- 
derance of the evidence that she is a citizen of the United States. 
4. Plaintiff is not a citizen of the United States. 
5. Defendant William P. Rogers is entitled to a judgment dis- 
missing the complaint on the merits. 
/s/ Joseph R. Jackson 
A Senior J udge of the United States Court 
of Customs and Patent Appeals, sitting by 


designation pursuant to the provisions of 
294(d) of Title 28, United States Code. 


[ Certificate of Service] 


2 


[ Filed July 2, 1958] 


ORDER 

This cause having come on for trial before the Court sitting with- 
out a jury, and it appearing to the Court for reasons set forth in the find- 
ings of fact and conclusions of law filed herein that defendant William P. 
Rogers is entitled to a judgment dismissing the complaint on the merits, 
and it further appearing that the parties are agreed that A. R. Mackey, 
Commissioner of Immigration of the United States, should be dropped as 
a party defendant pursuant to Rule 21, Federal Rules of Civil Procedure, 
it is by the Court this 2nd day of July 1958 


ORDERED that judgment be entered for defendant, William P. 
Rogers, dismissing the complaint on the merits with costs, and it is 
further 


ORDERED that A. R. Mackey, Commissioner of Immigration of 
the United States, be and he hereby is dropped as a party defendant. 


/s/ Joseph R. Jackson 
A Senior Judge of the United States Court 
of Customs and Patent Appeals, sitting by 
designation pursuant to the provisions of 
294(d) of Title 28, United States Code. 
[ Certificate of Service] 





[ Filed July 25, 1958] 


NOTICE OF APPEAL 


Notice is hereby given this 25th day of July, 1958, that Emily Wong 
hereby appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 2d day of July, 
1958, in favor of William P. Rogers, defendant against said Emily Wong, 
plaintiff. | 


/s/ Charles R. Richey 
Attorney for Plaintiff 








